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Not only we not only are able to elect Indian people, but we

were able to elect non-Indjan people of our choice.

0 Al I ri ght.

In 1991 , di d you know 'it was 1 .3 percent Indi ans i n the

1 egi s1 ature?

A (Nods head affi rmati ve1 y. )

That was the awakeni ng. That was the awakeni ng, From

then backwards i s the awakeni ng that we were 1 osi ng; that we

were not getti ng represented; that we were not abl e to do

anything. A lot of this is about the time when the federal

government sai d that anythi ng any federal programs that was

allotted to the Indian people had to go through state. Before

then, it was federal government and the Indjan tribes, And

Congress made a change and sai d we had i t had to be routed

through the state, and we were having problems there. Each

ti me these funds change from a government enti ty to another,

they take some of that money to organi ze the offi ces. I guess

there's a name for that, I forgot. But by the time it gets to

the tri be, i t's very 'li tt1e.

So this is when we decided I said: "Let's get in

there, Get our people 'in there. Choose the people that can

he1 p us i f they're not Indi ans. " And we've been abl e to do

that.

0 In 1 989, di d you know .6 percent of the 1 egi s1 ature, the

state house and senate, was Indi an?
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MS. FRANKENSTEIN: your Honor, I'd object to
relevancy grounds. To continue to go back farther and farther
in time.

THE C0URT: Yeah. How far are we goi ng?

MR. SANDVEN: That's the I ast year.

THE COURT: Okay. Then j t's overrul ed .

A There's a ti me that I I eft the reservatj on for empl oyment,

so back from there, I wasn't there. I was i n cal i forni a.

0 (BY MR. SANDVEN) Indians don't always vote for Democrats

i n th1s state; do they?

A You know, it's kind of funny. But my unc1e, Robby

Yellowtail, for a long time was the only Republ-ican in the Crow

Tribe, And when we elected one of the governors, we converted

h-im to Democrat.

0 Yeah.

Did you look at the list of plaintiffs in this lawsuit?

They're Indian; did you know that?

A Yes.

0 Tri bal I eaders?

A Yes.

0 Si x of them?

A I know some of them. I know some of them.

0 Al I ri ght.

And they're sui ng the secretary of State, and she's a

Democrat.
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Di d you know that?

A Yes. Uh-huh,

They're also suing me. I'm a Democrat, too,

0 So they're not necessarily bound to one party here in th'is

state; are they?

A No. No. No man i s bound.

0 Indians wjll vote for Republicans or Democrats?

A No man 'i s bound . They go by a party.

0 They go by what?

A A party. Democrat, Republican, We even got Tea Party

peop'le in the tribe now.

0 Ri ght.

But Indians don't always vote for the Democratic

candi dates that you j ust descri bed; do they?

A No. No. I cannot speak for other tribes. I'm a Crow. I

live on the Crow Reservat'ion. My county is Big Horn County.

I'm a commi ssi oner i n Bi g Horn County. I don't know what other

tribes do, what their I meet a lot of people in MACO. I

know a lot of people. Those people that sat here, I know every

one of them. I've worked wi th them i n MAC0 conferences. I've

been to 1 egi sl ati ve sessi ons i n Hel ena wi th them. And we al I

fi ght for the same cause: Hel p the peopl e i n our counti es.

0 You tal ked a I i ttl e earl i er about the speci a1 rel ati onshi p

between the United States government and Indian tribes. I

thought I heard you use the word "trust relationship"; is that
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and register four, fjve, six months before an electjon comes.

we've even had that lady back there, the white-haired 1ady, I
forgot her name, she came to crow Faj r and he1 ped regi ster crow

tribal members, when she I i ves 'i n Fort Be1 knap. Thi s i s what

the Indi ans are doi ng to get the vote out. And the door was

opened i n the wi ndy Boy versus state of Montana, when she won

that case. And we j ust need to take advantage of j t . The

tri bes need to take advantage of i t. Li ke we are doi ng.

0 (BY MR. SANDVEN) So when you testified earlier, you went

ahead and talked about which candidates you thought, from your

perspecti ve, that the Indi ans I i ked?

A Uh-huh. And once they take the tjme to come to the

reservation during celebrations, gatherings, that come to our

tribe, and we listen to them.

0bama was the fi rst Presi dent to ever come to the crow

Reservation and campaign. That was history, So he got the

votes. It's how they approach us, and what they te1 1 us and

what they promi se. The word of that man i s what we I'isten to,

and that's how we choose.

0 Al I ri ght.

So the fi rst thi ng, I thi nk I understand what you're

saying, is that this is a preferred candidate, or we,re

e1 ecti ng peopl e of our choi ce, i f you come and vi si t our

reservati on. That's one thi ng.

What's another thi ng?

154



7-

1

2

3

4

5

6

7

8

I
'10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PRETTY 0N TOP/Cross by Sandven 338

A The other thi ng i s we have taken the ri ght to choose and

vote for whoever we want, And I thi nk i f a man comes to you

and campai gns to you, you I i sten to hi m, and you'1 I deci de that
here i s a man I need to I ook at. That's your choi ce. so we

practice our choice and our rights.

0 But when you tal ked about earl i er that the senators that
were el ected , I thought I heard you say that? 0kay. so they

came to your reservation?

A Came

o what else makes you th'ink that they're people that Natives

el ected?

A The crows el ected. I'm sayi ng I don't speak for the other

trjbes. I respect them, I respect them. I cannot put words

i nto the'i r mouth . I speak for the crow Tri be, I speak for the

Bi g Horn county, the thi ngs that's goi ng on that,s worki ng from

a case that opened the doors for us.

0 Al I ri ght.

I sti I I don't understand how you pi ck how you deci ded

that th'is is an Ind'ian-friendry cand"idate, or you l-iked this
person besides I've only heard one thing that I understand:

That they come to the reservation?

A Yes.

I'm sure they go to other reservatjons.

0 what other variable are you utilizing to go ahead and make

your determ-ining or support your testimony earlier, that all
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these folks you named are Indian are the choice of Indians?

THE C0URT: Wel I , I don't thi nk that's what he sai d.

He said that that the Natjve Americans now, sjnce that Windy

Boy case, i n parti cul ar, but I suppose even before, more so

1oca11y, but the Native Americans, at least as far as he's

concerned , have been abl e to el ect candi dates of the'i r choi ce.

THE WITNESS: That was our choice. We listen. We

heard. And we evaluated it, And we said: "I think th'is is

the man that we should go for."

And i n campai gni ng for hi m wi thi n our tri bes, there are

other tribes that follow sujt. And we meet them in gatherings,

anywhere, tribal chairman's association, we go there, we

present our spiel for a candidate: This is the one we want.

Maybe they wanted I know at ti mes, they voted for other

peopl e. But that 'is thei r ri ght . We're tal ki ng about the

right of Indian votes.

0 (BY MR. SANDVEN) I understand.

A We are stating my right to how I feel I should vote and

who I shoul d vote for. That's the ri ght you're tryi ng to

establ'i sh here. I a1 ready have that ri ght. Our tri be a1 ready

has that right. We have an open-door office to the Crow Tribe,

any ti me they want somethi ng, they can come, Come i nto my

office, and they have an Indian environment there. If they

want somethi ng, they make a request, They come wj th a p1 an.

They come w'ith documents, unl i ke your man . He came i n and
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sai d : " I want to do thi s. I want thi s. I want thi s. 0r I'l l

sue. "

To th'is day, I haven't seen a pl an or a document f rom hi m.

0 Stl I I don't understand the vari abl es on how you go ahead

and determi ne what a preferred candi date i s.

A Do you have a candidate?

THE COURT: I'm telling you that the variables of why

a particular voters votes the way he does, js irrelevant.

THE WITNESS: It's our ri ght .

0 (BY MR. SANDVEN) And this whole line is irrelevant,

Judge. If you look at Thornburg

THE C0URT: No. It i sn't i rrel evant. I'm sti I I at a

I oss as to how you say that th'is i s a Sect j on A and not or

Secti on 2(a) , rather than a 2(b) case. I'm assumi ng that you

are ref erri ng to the Voter Ri ghts Act , that i s Sect'i on 2 of

that act, which is 42 U.S.C. Section 1973; correct?

MR. SANDVEN: No. That's only part of jt.

THE COURT: What 2(a) , then, are you ta1 ki ng about

which is 2(b)?

MR. SANDVEN: That 2(a) in the act, I am referring

to.

THE C0URT: Okay. Well, under Section 2(a) of the

Voti ng Ri ghts Act, i t provi des: " (a) no vot'ing qual i f i cati on

or prerequisite to voting or standard practice or procedure

shal I be i mposed or appl i ed by any state or po1 i ti ca1
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subdivision in a manner which results in a denial or

abri dgement of the ri ght of any c'i tj zen of the Uni ted States to
vote on account of race or color or in contravention of the

guarantees set forth in section 1973(b) (F) (2) of this Titte, as

provi ded i n Subsecti on (b) of thi s secti on. ,,

Then subsecti on (b) says: "A v'ior ati on of Subsecti on (a)

of th'i s secti on i s establ i shed i f, based on the total i ty of the

c j rcumstances, 'it i s shown that the pol i t'ical processes l eadi ng

to nomination or election in the state or poiitical
subdivjsion, are not equally open to participation by members

of a class of cjt'izens protected by subsect'ion (a) of this
secti on, i n that members have 1 ess opportuni ty than other

members of the electorate to participate in the polit-ical
process and to elect representatives of their cho-ice. The

extent to whi ch members of a protected cl ass have been el ected

to office in the state or pof iticar subdivision is one

c'ircumstance which may be considered, provided that nothing in
thi s sect'i on establ i shes a ri ght to have members of a protected

cl ass el ected i n numbers equal to thej r proporti on i n the

popul ati on. "

B Subsect"ion 2(b) js simply how a violation of
Subsection (a) occurs.

so when you say that th'is is a subsection (b) as opposed

to (a) or a Subsecti on 2{a) as opposed to (b), I have no -idea

what you're tal ki ng about.
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THE WITNESS: Your Honor, he wants to know why we

make these choi ces, Why do you make your choi ces when you go

to the bal I ots?

THE C0URT: Wel I , I've a1 ready rul ed that that's

nobody's busi ness i n thi s courtroom why you vote the way you

do, or anybody e1 se.

THE IT,IITNESS: Now, a week from Saturday 'is election

ti me. I 've got an El ect'ion Admini strator that needs to do a

lot of work. So does Sandy Boardman. We're here arguing over

somethj ng that was establ i shed way back when Wi ndy Boy sued the

State of Montana. And i f you take that and process i t and use

i t, these tri bes can use that.

And I was surpri sed to hear that the Bl ackfeet are the

poorest human bei ngs on Earth.

THE COURT: We don't want I et's not get i nto thi s.

THE WITNESS: Yes . It surpri ses me,

THE COURT: Let's not get i nto 'it .

THE WITNESS: I I ove Bl ackfeet. They're proud

peop"le.

THE C0URT: Ri ght.

THE WITNESS: So, are we going to stay here and argue

over thi s?

THE COURT: No. We're

THE WITNESS: We got work to do.

THE C0URT: I know you do. Let's get on wi th j t.
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DIRECT EXAMINATION

BY MS. FRANKENSTEIN:

0 Geral d'ine, what's your posi ti on?

A I'm the Rosebud County Cl erk and Recorder and El ect'i on

Admi ni strator.

0 How 1 ong have you hel d those posi ti ons?

A Th'is is my 34th year.

O Are you famjliar with elections in Rosebud County?

A Yes.

0 Are Nat'ive Americans in Rosebud County able to elect their

cand'idates of choi ce?

A I feel they are.

0 Tel I us about your three county comm'i ssi on di stri cts. Do

you have a majority Indian district 'in Rosebud County?

A Yes. We have our District Number 3 is majority Indian

di stri ct .

0 And who's the current commi ssi oner i n that di stri ct?

A My current comm'issioner, his name is Daniel Sioux, and he

was el ected i n 2006,

0 Is Mr. Sioux a Nat'ive American man?

A Yes , he 'is. I bel i eve he's a member of the Northern

Cheyenne Tri be.

O Whi ch state l egi sl ati ve representat'ives are Nat"ive

Ameri cans that encompass some part of Rosebud County?

A Yeah. Our county is split into three senate and three
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house districts. And the lower part of our county, or the

southern part, i s the di stri ct i s Northern Cheyenne, and

wi th the Crow - - the Crow Tri be. And so my representat'i ve from

there is a Native American. And hls name is Sterling Sma11.

And before hi m, we had Norma Bi gsby, whi ch was al so a Nat'ive

Ameri can woman, whi ch was real I y ni ce. She was el ected before

him, so she held the office probably ti11 she was termed out.

And then he's been i n for two years and he's runni ng agai n.

And then he al so has an opponent that's a Natj ve Ameri can

woman.

So for sure, another Nati ve Ameri can wi I I represent our

I ower part of our county i n the house di stri ct .

And the Senator i s Sharon Peregoy, I don't know i f I sai d

that right. And before that, there was another Native American

that was a senator al so that represented the I ower part of our

county.

O 0f those three state legislative districts, are they

majority Indian?

A The southern di stri ct i s maj ori ty Indi an.

0 How about as far as senate races, do you believe Native

Americans"in Rosebud County are able to elect the'i r U.S.

Senator?

A The U. S. Senator Tester and Baucus, from my resul ts that

had to produce for the pl ai nti ffs, the canvass sheet, i f they

would look at those, they could tell that in my Native my
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entire Native American precinct of Number 15, Lame Deer, they

can see that they always pretty much go for the Democratjc

candidates, and so Tester and Baucus should love Precinct 15 in

our county, because they get a I of of votes, So shoul d

Governor Schweitzer, Superintendent Juneau, Aud'itor Lynn

Monica Lindeen, Steve Bullock, the current Attorney General.

Al I of those peopl e were el ected very ni cel y i n that preci nct.

0 Al I ri ght.

Are you indicat'ing that of the precincts that are within

the Northern Cheyenne Reservation portion of your county, that

a maj ori ty of those Natj ve Ameri cans vote for those Democrati c

candi dates, whi ch di d, 'in f act, obtai n of f i ce?

A Yes. And even for the county offi ces i n our county, we

have 1 1 el ected off i ces, and al I the offj cers except for four

are Democrat.

0 How about the Presi dent?

A And the President, they defjnite'ly went majority for him.

0 Based on your knowledge and experience in reviewing the

el ecti on returns, are Rosebud County Nati ve Ameri cans abl e to

elect candidates of their choice?

A I f eel they are, because l"ike I say, we have a

commissioner. And he's the first time he's the first Native

American that ever ran as commissioner, and he did get elected,

so, you know, that shows, too.

0 Thank you.
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0 Have you ever talked to anybody and find out why?

A I thi nk they're not exci ted about the candi dates, because

when we do get a cand'idate, ljke when we had Danny Sioux

runni ng , ori f i t' s the presi denti al , when they are exci ted for

somethi ng, then we have a better turnout. But when i t's the

off-year el ecti on, i f i t's not somebody they're exci ted about ,

not a turnout. But i f i t's somebody they l j ke, and we get a

better turnout on president'ial years, when there's also a

tri bal el ect'ion at the same t'ime, there's no exc'itement i n

town, i t's more I i ke i t's a party-l i ke atmosphere, there's

the feed, there's peopl e goi ng through the town ye1 1 i ng out to

get out and vote. I mean, peopl e know i t's el ecti on day. And

i t's fun. And It's you know, i t's a soci al thi ng. So, i f
there's somethi ng to go vote for that they're exci ted about ,

they'1 1 turn out. But otherwi se, not so much,

O All right.

So they were exci ted about Danny Si oux. What are the

factors behi nd that statement?

A I woul d say they were exci ted, because he was the fi rst

Nat'i ve Ameri can that ever sought publ i c offi ce on the I ocal

I evel .

0 But he's getting outvoted on the

this satellite locat'ion here?

A That's how the county commi ssi on

rules, and there's three of them, and

voting rights issue on

works. It's maj ori ty

they each represent a
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di fferent di stri ct. And

doesn't get outvoted. I
'issue i s.

that's how it works. Somet'imes he

mean, i t j ust depends on what the

O But when i t came to putti ng a voti ng I ocati on on the

reservati on, Danny Si oux was outvoted?

|\4S. FRANKENSTEIN : 0bjecti on.

Asked and answered.

THE COURT: Yeah. It' s susta'ined . It's asked and

answered.

MR. SANDVEN: No further questions, Judge.

MS, FRANKENSTEIN: Your Honor, at thi s t'ime, f 'd I i ke

to make my motion to dism'iss.

THE C0URT: Wel I , i t's goi ng to take some ti me. I'm
goi ng to have to hear arguments from both, and I'm not goi ng to

get it done before fjve o'c1ock, I don't thjnk. Do you?

MS. FRANKENSTEIN: Well, I'm just moving to dismiss

on the second requi rement of the Voti ng Ri ghts Act, mi nori ty

cl ass members' i nabj 1 i ty to el ect representati ves of thei r

choi ce. That's the second prong . And my argument's fai 11 y

short , because I thi nk 'it 's evi dent based on the I ast

THE C0URT: And you' re movi ng to d'ismi ss what?

HS. FRANKENSTEIN: The Voti ng Ri ghts Act cl a'im for

fai I ure to prove that second requi rement. We haven't seen any

evidence to the contrary that Native Americans in the three

counti es sued have been unabl e to el ect the candi dates of thei r
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COLLOOUY 353

choi ce.

THE C0URT: 0kay.

Now I understand what you're movi ng for.

MS. FRANKENSTEIN: And I can certainly give you more

argument, but I think the court's well-versed on Section 2 of

the Voting Rights Act and recognizes that second requirement'

MR, QUINTANA: And Your Honor, state defendants would

join in that motion,

THE COURT: Al I ri ght,

Mr. Sandven, you can respond.

0h, you can step down.

(Wi tness excused f rom the w'itness stand . )

MR. SANDVEN: Your Honor knows the test for

preliminary injunction in th'is cjrcuit very well,

Getting to those elements: We're dealing with one element

on the likelihood of success. I think, what was raised.

There's a di sproporti onate educati on, empl oyment, i ncome

level, and living conditions that tend to depress minority

po1 i ti ca1 parti ci pati on.

In other words, Your Honor, di stance p1 us poverty equal s

unequal access.

You're heari ng thi s i s from tri bal members from thei r

tri bal nati on that you've heard testi fy. You've heard about

the prerequisite under 2(a) of excessive driving distances

abri dges thei r ri ght to vote.
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Are we, number one, likely to go ahead and succeed on our

cl ai m? Secti on 2 of the Voti ng Ri ghts Act , 42 U, S. C. Sect'ion

1973, prohibits voting practices and procedures that result 'in

discrimination on the basis of race, color, or membership in a

'language-m'inority group, See 42 U.S.C, Section 1973(a) . It
prohi bi ts, for exampl e, unequal vote unequal access to voter

registration sites. See 0peration PUSH v. Allain, 674 F. Supp.

1245, Spirit Lake Tribe versus Benson County, 2010, W.L.

4226614, Brown versus Dean, 555 F, Supp. 502, Jacksonville

Coalition for Voter Protection v. Hood, 351 F. Supp. 2d 1326,

Brown v. Post, 279 F. Supp. 60.

You've got the l^lyomi ng expert report where I thi nk I heard

even the court say that it's undisputed some of these travel

djstances that are attached to the U.S. Attorney General's

bri ef, Document Number 45. It shows that there i s unequal

access. The travel i s much farther for the p1 ai nti ffs. And i n

the report, the Bi g Horn di spari ty was 1 89 percent. The

di spari ty i n Bl ai ne County was 322 percent . The Rosebud County

di spari ty was 267 percent. They were hi gher poverty rates i n

al I 300 counti es , 400 percent hi gher.

There was a in the U.S. Attorney General's brief, he

tal ked about the court tak"i ng j udi ci a1 noti ce on the hi story of

di scri mi nati on. They went ahead and tal ked about U. S. v.

Bl a'ine County, 0l d Person v. Cooney, Wi ndy Boy v. Bi g Horn

County. And al I the ci tes are i n thei r bri ef, Document 45.
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Difference on causation: There's an argument that

plaintiffs must demonstrate that the lack of driving and

poverty causes I ack of voti ng. The 1 982 Senate Report that

1 ays out the total i ty of c'i rcumstances test for Secti on 2

Voting Rights Act states as follows: "Disproportjonate

educati onal , empl oyment, i ncome I evel , and 1 i vi ng condi ti ons

ri si ng from past di scri mi natj on tend to depress mi nori ty

po'li ti ca1 parti ci pati on. "

I don't know how there can be cl earer exampl es of that

wi th the p1 ai nti ffs and thei r affi davi ts and everythi ng i n the

record here.

Where these conditions are shown, citing Senate Report

Number 97 dash 417 , 97th Congress , 2nd sessi on, 1982 at 29,

Note 1 1 4, i t states that "where the I evel s of bl ack

parti ci pati on i n pol i ti cs i s depressed, p1 ai nti ffs need not

prove any further causal nexus between thei r di sparate

soci oeconomi c status and the depressed I evel of po1 i ti ca1

parti ci pati on . "

The total i ty of c'i rcumstances test i s not necessary to

prove a Sect'ion 2(a) vi ol ati on . Secti on 2 (a) states : " No

voti ng qual i fi cati on or prerequi si te to votj ng or standard

practi ce or procedure shal I be i mposed or appl i ed by any state

or po1 itical subdjvision in a manner wh'ich results in a denial

or abri dgement of the ri ght of any ci ti zen of the Uni ted States

to vote on the account of race or col or, "
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Pl ai nti ffs onl y have to show that the al 1 eged standard

pract'i ce and procedure, the deni al of satel I i te offi ces, deni es

the ri ght to vote.

If i t's cons'idered deni al of the ri ght to vote, i t
vi o1ates Secti on 2(a) .

THE COURT: What are you reading?

MR. SANDVEN: Say agai n.

THE C0URT: What are you read'i ng that says the den j al

of the ri ght to vote wi thout showi ng an i nabi 1 i ty to el ect your

representatives is all you have to show? What are you reading?

Are you looking at this legislative history in the 1982 Senate?

MR, SANDVEN: Yes. And the Thornburg information.

The Thornburg c'i tati on earl 'i er.

THE C0URT: Wel I

MR. SANDVEN: In the event --

THE COURT: Wel I , Thornburg and al I the cases

thereafter hol d, i ncl udi ng the U. S. Supreme Court i n that earl y

case of Chisom versus Roemer, R-0-E-M-E-R, that you have to

establish, based on the totality of the circumstances, "early

voting and late registration in Montana is not equal'ly open to

participation by Indians in that Indjans have less opportunity

than non-Ind.ians to vote early and register late, and that they

are unable to elect representatives of the'ir choice. "

I mean, there's two prongs there.

MR. SANDVEN: Ch'isom v. Roemer, 501 U,S. 380, 397, on
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page 397 states: "Causation is presumed so long as the

pl ai nti ffs demonstrate abri dgement. " It states verbati m: "Any

abri dgement of the opportun'i ty of members of a protected cl ass

to participate in a political process, inev'itab1y, "inevitab1y,"

Your Honor, "impairs their abjlity to influence the outcome of

an el ecti on. "

THE COURT: Keep reading.

MR. SANDVEN: The closest case to what we have here

today that's been compl etel y decj ded by a federal ci rcui t that

I can fi nd i s Operati on PUSH versus Mabus , 932 F .2d 400, a

Fi f th Ci rcui t dec'i si on 'in 1991 .

trJhere the voter registration system was similar to

Montana. Basi ca1 1 y, the most Mi ssi ssi ppi prohi bi ted

satellite voter registration offices in the 1980s. Al1 right?

It I ooked at the hi story of raci al di scri mi nati on, raci al

po1 ari zatj on, di sparate 'i mpact, and soci oeconomi c stati sti cs.

THE COURT: Wel I , they coul dn't even absentee vote 'i n

that 0perati on PUSH case; coul d they? They coul dn't ma-i I i n a

regi strati on i n the Operat'ion PUSH case.

MR, SANDVEN: Unequal -- these tribal members don't

have equa'l access . They don't have I mean , dri vi ng

THE COURT: Does Operation PUSH involve a case where

they couldn't mail in their registrat'ion, like you can in

Montana?

MR. SANDVEN: It's a d'ifferent procedure, Your Honor.
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And i t's a procedure that peopl e I i ke the I ead p1 ai nti ff, Mark

Wandering Medic'ine, who has to drive a hundred and eighty-two

m'i I es to hi s county seat , who doesn't have a post of f i ce, who

goes ahead, and he's a m'i I i tary veteran, a hundred percent

di sabl ed from Vi etnam, hi s wi fe i s a hundred percent di sabl ed,

where the majority of the folks in his v'il1age of 300 people,

don't have a hardl i ne tel ephone, where ce1 1 servi ce doesn't

exi st, fol ks I i ke that, 'i t i s not equal access that they have

to go ahead and drive, 'if they want to in-person absentee vote,

all the way, He has to drive to the tribal headquarters just

to check the mai I .

THE COURT: I'm not sayi ng that i t i s equal access.

But there are two prongs. Aren't there?

MR. SANDVEN: Al 1 ri ght ,

i nferred "

THE C0URT: Aren't there two prongs?

MR. SANDVEN: Footnote 114: "The causal element is

THE COURT: Hold it. Hold it. I've got this right

of me. Are you looking at which footnote are youi n front

1 ooki ng at?

MR. SANDVEN: One fourteen, Your Honor, where it
tal ks about di sproporti onate educati onal , empl oyment

THE COURT: Are you quoti ng from the Senate Report

agai n?

MR, SANDVEN: Yes.
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THE C0URT: Let's tal k about the cases that construe

the senate factors, because you don't I ook at 1 egi s1 ati ve

history. Chisom versus Roemer says you have to prove both

prongs.

MR. SANDVEN: Chisom versus Roemer says that on

page 397, that any abri dgement of the opportuni ty of a member

of a protected cl ass to parti ci pate j n the po'l i ti ca1 process

i nevi tabl y i mpai rs.

THE C0URT: And the case also says: "The statute

requi res al I cl ai ms must a1 1 ege an abri dgement of the

opportuni ty both to parti ci pate i n the po1 i t'i cal process and to

el ect representati ves of one's choi ce, Thus, rather than

creating two separate and distinct rights, the statute

i denti fi es two 'i nextri cabl y I i nked el ements of a p1 ai nti ff's
burden of proof. "

And they ci te to Whi te versus Regi ster.

MR. SANDVEN: In dealing with the causal connection

then, Your Honor, 'if we're not going to go by Footnote 114

THE C0URT: l,.Jel I , we' re not . We' re goi ng by the

cases that have ruled on the matter.

|\4R. SANDVEN: Al 1 ri ght .

The ev1dence that has been recei ved i n thi s prel i mi nary

i nj uncti on heari ng i s Soc'ial Sci ence Quarterl y Vo'lume 86, Issue

3, 531 , 548, where 'i t tal ks about di stance p1 us poverty equal s

unequal access.
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We al so offer the expert report from Doctor Braunstei n,

who di d a speci fi c survey, speci fi c to absentee ba1 1 oti ng i n

Pi ne Ri dge, South Dakota, on the Pi ne Ri dge. ln/e al so went

ahead and submi tted Ameri can Journal of Pol i ti cal Sc'i ence,

Volume 26, Issue 1, pages 25 through 47, that talked about

economic adversity reduces voter turnout. "Poverty, fina11y,

Iike the unemployed and those worse off financia11y, the poor,

are also likely to vote than the rest of the populat'ion. "

THE COURT: Wel I , Mr. Sandven, I'm not real I y argui ng

wi th you as to whether or not earl y voti ng and I ate

regi strati on i n these three countj es, or other p1 aces, probabl y

in Montana with Indian reservations, I'm not arguing that that

that the opportunity is as equal to Indian persons as it is

to non - Ind'i ans. I agree wi th the posi ti on that j ust f rom

the proof that has been produced at thi s prel i mi nary i nj uncti on

heari ng, that because of poverty, because of the I ack of

vehi cl es , and that sort of thi ng, that i t's probabl y not equal .

However, you sti I I have to prove the second prong. And

that i s, that they are unabl e to el ect representat'ives of the'i r

choi ce. You di dn't pl ead 'it . And you haven't proved i t .

MR. SANDVEN: This 'is a preliminary injunction

heari ng, as you stated, Judge. Pl ai nti ffs onl y have to show

that they are more l'ikely than not to show causation and

succeed on the meri ts of the case,

THE COURT: Yes.
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MR. SANDVEN: And plaintiffs will have discovery to

fi rm up the research by hi ri ng expert wi tnesses.

THE COURT: 0kay.

When I rul e on the mot'ion for a prel i mi nary i nj uncti on, as

I made clear before we started or at the time we started this

hearing, I am not ruling on the merits of whether the Voting

Ri ghts Act, Secti on 2, requi res satel I i te offi ces. That i s the

i ssue. My poi nt i s that at thi s prel i mi nary i nj uncti on

hearing, thjs is not a ruling on the ultjmate merits raised by

your compl a'i nt. You have not produced suffi ci ent evi dence at

this preliminary injunction hearing upon whlch I can base a

f i ndi ng that you are I'ike1y to succeed on the merits , But I 'm

not ruling, because I haven't heard the ent'ire case, there

hasn't been any di scovery, whether you wi i 1 or not, I don't

know. What I'm ruling now, is that you don't satisfy the

requirements for the issuance of a preliminary injunction. I

don't bel i eve, at thi s ti me, I can concl ude on the basi s of

what has been i ntroduced that you are I i kel y to succeed on the

meri ts i n estab'li shi ng both i n sati sfyi ng the how you

establish a violation of 2(a) of Section 2 of the Voting Rights

Act. You go to Section 2(b), and I don't believe you have

produced the ev'i dence suffi ci ent for me to fi nd not on1 y that

the members have 1 ess opportun'i ty than other members of the

el ectorate to parti ci pate i n the po1 i ti ca1 process, I thi nk

probabl y that the proof on that fi rst el ement i s arguabl y
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there. But i t certai n1 y i sn't as to the second: "And to el ect

representati ves of thei r choj ce. "

So, at thi s ti me, I am denyi ng the mot'ion to grant the

preliminary injunction. And we proceed from here in the

future. I'm j ust refusi ng the prel i mi nary i nj uncti on on that

basi s.

MR, SANDVEN: It's been an honor appearing in front

of you, Chief Judge. Thank you.

THE C0URT: Well, thank you. And we will be we

will schedule we'll get together, we'll schedule this case

to i ts fi nal concl usi on. And we're at I east two years from

another el ecti on. And there wi I I be resol uti on on the meri ts

one way or another that somebody can take to a higher court.

Now, you can take the denial of the motion for a

pre"l i mi nary i nj uncti on to a hi gher court. You have every ri ght

to, But I'm tal ki ng about the deci si on on the meri ts.

Thank you.

(The proceedings in this matter were adjourned at

5:05 p.m. )
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