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LOWER SIOUX INDIAN COMMUNITY IN MINNESOTA
TRIBAL COURT

LOWER SJOUX INDIAN RESERVATION  STATE OF MINNESOTA

)
IN THE MATTER OF TREELECTION ) CIV#: 86051
PROTEST OF DENNY PRESCOTT,
MEMORANDUM OPINION

PROTESTOR. AND ORDFR

St N Nt

Protestor Prescott protests the outcome of the September 15, 2006 Lower Sioux
Commumity election for a seat om the Commumity Coimecil  Protestor allepes that
substantial and grave irrcgulsrities occurred which affected the outcome of the election.
On Sentember 27 2006, the Lower Sioerx Commumity and the Commumity Election
Board filed 2 Memorandum in Opposition to Election Protest. On that same day,
Prte<tor filed his Memorendem in Sunport of Election Protest.

On September 28, 2006, the Court heard the protest.  Appesring at the hearing
were Pmtestor Prescoft, sppesring in person and throush Thomas Fabel, his Counsel of
Record, and the Lower Sioux Community Council and Community Election Board,
anpearing through Steven Sandven, their Counsel of Record. In addition to Protestor’s
testimony, the Court heard testmony from Protestor’s witnesses, Linds Whittaker,
Deanna Barth, and Loren Johneon and the Community Couneil's witnesses Marie
O'Keefe, Kateri O"Keefe and Gabby Strong.

For the ressons set forth below, the Court finds that Protestor has failed to prove
affected the outcome of the Septamber 15, 2006 special election.

ENCLOSURE 1.
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L LEGAL STANDARD
The Court, In Re Protest io the August 5, 2005 Repwlar Elections in the [ ower
Sionx Indian Community in Mirmesotn, Coun File Nos. EP-715.05 and BP.736.05
(LSTC, August 26, 2005), said that:
In accordance with Secthion 8, subdivision 2 of the Lower Sioux Indian
Community Election Ordinance for Regular Elections,. . .the burden of proof of
irregularities rests with the Protestors...in no case shall the Court order that & new
clection be beld uniess the Protestors demonstrate by clear snd convincing
evidence that there were substantial and grave imegularities which afTected the
outcome of the election. Proof of minor or technical irmegularities shall not
require that a new election be held.

mn PROTESTOR'S CLAIMS OF GRAVE AND SUBSTANTIAL
IRREGULARITIES N THE SEPTEMBER 15. 2006 SPECIAL ELECTION

Protestor claims that the following grave and substantial rregularities which
occuTed in the September 15, 2006 special election sffected the outeame of said slection-

1. Lower Sioux Community Council Rasolution 06-61 unconstitutionally
extended the right of franchise to noaresident voters.

2 Absentee ballots were sent 1o nonvesident voters without request in
viotation of Section 6 of the Election Ordimance.

3 wmmmmmm*&.mlm
list of mailing addresses for nonresident voters wha received absentes ballors thershy
preventing him from presenting his campaign material 10 them

4 Comrmumity Election officiale sdvantaged Protestor’s oononent by
providing him a list of mailng addresses of nonresidem voters.

5. Communiry officisls advanced Protestor’s oononents’ candidaey by
publishing his campaign marerials in the Community news outlets.

(5
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6. Commeunity officials published information about Protestor thet defamed
and injured s candidacy.
The Court will address Protestor’s claims 2 throneh S first 23 they are more casily

disposed of
i,  LOWER SIOUX COMMUNITY GOVERNMENT DID NOT DEFAME
PROTESTOR

After hearing testimony of the parties and other cvidence, the Court finds that
Protestor has failed 10 prove by clear and convincing cvidence that Lower Sioux
Community povernment officials defamed him throveh publicabon of mareriale in
Community news merdia about Protesior’s two removals from the Community Couneil.
If an alleged defamatory statement is substantially true it provides an absolute defense for
an action of defamation. Jankiow v. Newsweek. Inc_, 788 F 2d 1300 (8* Cir ) cerr
demied, 479 U S 883 (1986) At hearing. Protestor presented no evidence that the
published materials were false or that they were made with reckless disregard for the
truth. New York Times Co. v. Swilivam. 376 U.S. 254 (1964). The evidence clearly shows
that the information published and distributed by Community Council officials to the
Lower Sinux membership concernine Protestor’s leasehald interest and 3 referendum
dmimmuhﬁmwﬁsmﬁMhCmﬂyCmﬂhm Protestor
isthmiamm&-mm.nMthdm
whether Protestor should continee to hold said Jeasc and Protestor was twics removed
him his seat on the Community Cowmcil.

Fuﬂ}tmmc,ﬁmisapubﬁcmmdtsmth.inmwm
JMMMMCOMMMﬁﬂh New York Times.
376 US. 254, MIimﬂdtmmMuhuing&iHmpwvebydw
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mmmmmmm-&mhmmof

the materials in question Thus, the Court finds that the Community Council officials’

publication of the materials in question does not constitte a erave and substantial
irraslarity ther affected the outcome of the election.

IV LOWER SIOUX COMMUNITY OFFICIALS DID NOT FURTHER
PROTESTOR'S OPPONENT'S CAMPAIGN BY PUBLISHING HIS
CAMPAIGN LITERATURE IN THE COMMUNITY NEWS OUTLETS
Protestor testified that Lower Sioux Community officials advanced his opponent’s

candidacy by publishing his campaign literature in the Community Newslerter and New

Notes, which were defivered to all resident and nonresident Community members prior 1o

the September 15, 2006 special election Community officials, Marie O'Keefa, Kateria

0’ Keefe and Gabby Strong, testified that alfl candidates were invited 10 submit campaign

materials to be published in the Community’'s two news outlets, the Communrnty

1estified that Protestor optad 10 not take advantage of the Community's invitation 1o

publish his eampaign materials and that he had informed Community officials that be

wished to publish his cwn campaign materials through the mail.

Protestor admitted that he had not sccepted the Community's mvitation to subamrit
campaign materials for publication in the Community’s news outlers. He testified rhat he
wanted 1o distribute his own camnaion materials and had asked for, but had been refused,
a copy of the maiting addresses of all Community members eligible to vote
officials offered all candidates the opportunity 10 Submit campaign materials 1o be
published in the Commumity Newsletter and New Notes. Accordingly, the Cournt finds

£
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MCmMyM’ﬁﬂMhm&w:mu
ﬁmmmumwwmmmmmm
Community news outlets. mmc«nﬁmmm&mmmﬁymim
publication of Protestor's opponents’ wmmmwmamm
M}wﬂymmmwdﬂnwls.mm
v msmmmmmm

momnmmmwsomnmmmszsm

COMWNTTYM'NESHOTW‘IETIEWW‘S

Two of Protestor’s allemations of grave and substantial election irvegularities stem
thMM'mww&mmuﬁlu
ddmhmueﬁ&unmadm&dhpdpw&ncﬁhmﬁnwm’s
opponent, mmmmmwmmmmaa
memﬂ.mammnammmmmmm
members. hmpmdbbmm&s&mM&IeLsm&
mmmmmm"momWadmwmumm
wmof&emdmcqulmﬁm‘ The Community
Council argmes that it did not provide the mailing addresses 10 Protestor o his opponent
because the Community Council has determined that the release of this mformation could
potentially adversely affect the privacy of Cemmunity membess.

At hearing, Protestor testified that, on scveral occasions, he had attempted to
Mn&mmﬁmiMMMthmlﬂmﬂ
them his campaign materials. He testified that the Tribal Secretary and Election Board

officials rafased to give him the addvesses citing the May 19, 2006 policy that the names

' At hesring, the Coort ordered the partics 1o brief the issne of Whethes the Commumiry Council had the
power o classify as private he mailimg addresses of Commmanity members.

5
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and addresses of the Community members were private and would ot be given out 10
anyone for any purpose

Commmmity Councilman-elect Johnson testified that, contrary to Protestor’s
dlinhhdmbmﬁmnmdm-'lhsm&hwym
over the age of 18 years. He testified that he cbtained the names and addresses of the
m&hﬂththﬂwummmm
serves and through contacting friends and relatives.

Inﬁsﬂ-ﬂﬁhﬂhﬂﬁ“ﬂﬂﬁmﬂhﬂi}mhhﬂeﬁ
whether the Community Council has the power to classify as private the mailing
sddresses of Community members. Instead, he aroved that Commumity officiale eouid
mm:wﬁqmswummmumm
hcﬁm,nnmdth”nsSe:ﬁon}uhmiuwMMufﬁnme.
mmmummmumaummiwmmin_
Protestor asserted, “The Bylaws of the Lower Sioux are as much its fimdamental Jaw as
the Conetimtion itse}lf " Protestor’s Lettes Brief, p. 2. As such, Profester argued, “The
denia) of his (Protestor’s) access to that information. .. was & sigmificant violation of the
fundamental law of the Lower Sioux Community.” Jd at 4.

In its post hearing brief, the Community Council argued that it could classify as
rrivate the mailing addresses of the Commumity members because the mailme lists are
not “official records” of the Community. Comemmity Council Brief pp. 2, 3. The
Communiry Comncil also arpued that it had, on May 19, 2006, chosen 1o restriet sccess 0
the addresses of Community members, well in advance of the September 15™ election
and that, because “there is no guidance to whar constinmes sm ‘official record,” the
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Community Council immdthhsunu'mm:mmm
membership list st not the addresses or felephone mumbers of enrolled members ™ Jd. at

4 mcMunﬂycﬂmdlddmnmmdmmm“mﬂn

MWMlMM&M&ﬁ—anrﬁuﬁuhn
» mailing list of the Community members be provided to candidares, but that 2 “list of all
Cmmmnllmadh’hpwd'ﬂwwc“a id
até mcchwmuﬂmmmmdmcmncml

15 Community members.

NM!&CMMMMWWBM:M
nuﬂing.ﬂdrmnoftmnﬂ!unbﬂ&imndbmammﬂm
imofwmmzﬂtbmﬁlcfmdmudmw
potentially offense matenials The Community Council argued that doing this supported o
wmmmmmumﬁmmmum

mcmmdm&mﬂc*ummmmdo
not address the issue of privacy. Thus, the Court looked to the Federal courts for
guidance on this issue. The United States Supreme Court has held that an mdividusl has
;Mhmofmmwmwmm. Sec, ¢.g. Rowan
v United Siates Post Office Deportment, 397 U.S. 728, 737 (1970) (individuals bave 2

dmtommmmwmm'm:ommmor
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the home): Federal Labor Relations Awthority v. Department of Navy, 966 ¥. 2d 747, 756
(3™ Cir. 1992) (en banc) (disclosure of an individual’s home address infringes upon a
WWW},WWMM!WQ{
Ireacwry, B84 F. 24 1453 (D.C Cir. 1989), cert. denied, 493 U.S. 1055 (1990) (Privacy
Act prohibits release of home addresass).

The Conrt finds that the Community Council has 8 compeiling intevest in
protecting the privacy of Community members. The Court finds that the Commmunity
Council’s classifying as private the mailing addresses of Community members does not
violate the Lower Sinux Community Bylaws penaining to official records of the
Community and the members’ right to inspect the same.

Accordinaly. the Court finds that Protestor has failed 10 prove by clear and
convincing evidence that the Community Council officials’ and the Community Election
Roard Chairman’s refusal to provide the mailing addresses of Community members o
Protestor constitutes & erave and substsntial irregularity that affected the catcome of the
Sentember 15 2006 spacin] elecrion
V.  COMMUNITY ELECTION OFFICIALS ACTED PROPERLY IN SENDING

ABSENTEE BALLOTS TO NONRESIDENT MEMBERS WITHOUT

REQUEST

Protestor aroves that the Community Election Board mailed shesntes ballors to
ron resident voters without first recsiving & request for the same as required by the
Election Ordinance Section 6 However, the Commamity Council sseerts that the
Election Ordinance was amended on August 28, 2006 10 remove ssid request requirement
pd that the Flection Board semt sheentee ballots toall nonresident members whose

names appeared on the Community Voter's fists. The Community Couscil argues thm
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tmmmlv,mva)muﬂbhpmumﬂﬂnm
Ordinance as it did mewlmiﬁﬂmmm
O-dimuwhmitwﬁmwiwm-ﬂmwmmmw.
mwwmmmwumwmu
CM&OM&:EWW Gﬂlﬁ.mmm:
muﬁcﬁmhmﬂmmhhﬁwmm Heowever, the
wmmmhﬁunmmm mucm&nm:hum

mmm&awmmsdummnwm

mmmwmw-mm&nmm
June 28, 1977, provides

lnudﬁmmnhrjkofﬁucﬁn.amuﬁwﬁfywmmm

ﬂuageol‘nyusmddu,mﬂed:yufmam and be a member of the

Commumey.”
qumsmmmmﬁﬂuyulnﬁﬂﬂbﬂmm.w
mtmmﬁdaﬂ msmuwhmmmm Sections 3
and 3(a). Section 3 provides:

Any mn.wamc«ﬂmmmmwa

wndofm'mm,!hﬂmwhﬂﬁﬁgm-dmﬁlgumm

mndmmmnmmmmnmwm

' B3

Section 3{(a) provides:

1
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mw.msmwﬁmwmmmemmsmm)
mmmhmmmmumm@um
WinMMWWNdemmmdowﬁhlm
right to vote mcMMMnmmhnmud&mﬁw
nfmberdipmhteﬁdusmsudﬁm They argue that, if the
mmwammc«mumum 3(a)
wumwhﬂnﬂemrﬂnmmeummmuﬂwﬁpﬁm
mmwmmwmmdwﬂm’
!nwdhmﬂncmw gites the Jamuary 22, 2002
hmmmmdmmmwmnwcm
CMCWMLMWMMMI Community Council's proposed
amendment to Axticle ITI, Section 3. The Buresu officis] warned Chairman Larsen that

mwmmmm%m%ﬂm“ww

‘mwmmm-.mtm»wum 3a)

10
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ammdumﬁgmqum. Thus, the Commanity Council
mmmmwamtmmmhwym
mesumwsmmm)cmammd
between Articles TI1, mzum)aﬂ.«rﬁdeums.mcmmmm
m-ﬂdisﬁnctmdsmﬂmbemdhpﬁmw.
mmmmmcmumamhmﬁsmor
the Constitutional provisions at issue. He gsserte that the Lower Sioux Community hes
mm:'mwd@mwmmmm
Asticle IX, Land, Section 1. in support thereof The Preambie begins, “We, the
MMWWMN&WMW.. Article IX,
wms.whmmmm..mmunmmfm
mwwmhumm..mmmm
Cm':m’mﬁmdﬁcm“mﬁdﬁrhﬂnmnﬂ Article IX
MMMMWMMM&-WMWM
Community elections. Fimally, he argues that, with the exception of Secretarial elections.
tmwwmnﬁy'smmhnh&hmnmam
reeidentinl Comemumity members
Cuﬂmﬂf!oﬁcbkodymmwm‘smhmis
mwwwﬁwxw”ﬂdw&hlmsm
wmﬁmﬁiﬂmmCumhrs 1936 sdoption of the 1934
WWMWUGWMMMway

custom and tradition relating to residency as @ prerequisite to voting

1
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i ip and
,mwwmﬁwc«mc&dmmmmm

ity Council pesitioned the court for an
voling. Iawmuwmw

p@%nmhmmmmmmmmﬁn
Civil Rights Aet, 25 US.C. § 1301 et seq.

Aﬂsd‘im&mm dﬂthMMTﬁbﬁlm
mmmmmmwxpﬂhdmmm
mmwﬁﬁhweﬁumﬁnumhMMdﬁm
mmcmmammmmm Whnes-'ﬂdmhedidml
berm:m“mwhmm-awmmofm
process” Advisory Opinion. p. 2. mﬂummwm
nonresident tribal mnyumbeusmiﬁnu-llnlmnm
realities. mumﬂmmmmmmmmm@
meﬂeumanﬂidﬂﬂrmﬂﬂmuﬂmmmhmuChnl
Riohes Act scrutiny

TMCM&WMWM'MMHMMa
mmiwwmwm#hsaWIw' which 15

found m mm.mua)'sm#mwwmmmm

. avhether the Articte TIL Sectiom 3(3) violates an w:
,mﬂ-dm o ;‘:ﬁdmd-igﬁnm's'-dm' are not imponant o the Court's decision hero
roday zod wil 1t e drscassex! ™ Yhas opingon.

12
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mmmmaum,mmmummmu-mnf
the Commumity.

mcmﬁmbﬂsﬁhwmmmmﬁ in the Community
However, mnmsmamuuunm Coumeil can enact

W-mmm-ﬂmdm miu!wlhwﬂof

cwwumum'smhuamdmwm.
mmdﬁehﬁdﬂm“ﬂzmduﬂuﬁp. For example,
mmmﬁpmﬂmmmﬂhmmmwr
wmwmmwmhhwdu-m
rncqﬁrcsﬂntiglns-llpﬁvm»mm&ﬂnw.qdﬁulh

Mmmﬁmm&mmﬂmﬂm!mbﬁof

13
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B Mcm.sdoul{a)-dmﬁdeﬂsmsmmum
Marteria Do Mot Limit Voting to Resident Members

mmwﬂhuwuumw«'m”mhe
Mhmmﬁmmmdhwww. Asnoted supre. the
ww-sum'munwsumnmvm“ Anicte 11,
mlta)mwhmwwm&mwmxm...“

Article 111, Saction 3(2) states, “Any member... mEy sequire nehts and privileges by

Mmeﬁmuﬂguapanmﬂacmﬁy Council’s plain
MWJMWWSMthWWmMM 18
years old and s member dﬂtw:dnudwh!rMUfﬂtwy.'
mwwmwnmmgmy Lower Siowx
Community, mmm,mﬁ.mmmumcmﬂ's
mmwmwmwmmuwbmmm

evidence), Pearsall v. WCMFWCMWJMRM. A-D3-

Councl can issee wrineh m&ﬂﬂWduwwd
mﬂmaﬂhw:dﬂ-n&ma jmierpretahon of the Comstrsnon.

14
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MM(MSO.W)WM'SWMBMNMM
deference, ..);m.mmumuuu-dmapucmr_ 467
(1.S. 837, 343-44 (1984) (considershle weight should be accorded 1o executive
W‘smﬂd&mmhimﬂbmﬂm
memmmmaw,mscfcu_
zm)(amh-ﬁqwm“wdﬁmnw'tmdhm
Wumuaamua»muuwmy
m»ﬁamuﬂmu{mmﬁn} mmcmfhhmm
Mwl’sWhdeMﬂwm
mwmmuzmaa.pﬁnmormvxmsmm
Conctittion,
'FWMCM‘:WDM’U&:W!W';
mmmufmumsdmcmﬁnﬁukmmmmm
Fedq‘lgmmpuﬁwofdabﬁunﬂw:fmlm
documents. mmm&mwmwummm
mmmmmwmnmmmmmmm.m
imwm«hw.mwmmnum' Poula Brady, Leta
K Jim, ond Patricta Stevens, nmmmm.wmzuum
Shakoper Mdewakanton Sicowx Commnity v Acting Area Director. 271BIA 163 (1995).
“nmmmﬁmwvm&mﬂdwmw
mogﬁmﬂuﬁghdnimhhmﬁmhmﬂgimddummmmu's
hnupmlinnafitsa-lh'." kwwa!MMr.WAm

Director. 27 TBIA 204 (1995), Doma Van Zile & James Crawford v. Mimseapolis Area
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ommv.wmw.ad.nmvsmm,mc Greendeer v.

MMAMW. 22 1BIA 91 (1992). “Review of tribal ordmances, even

m«mwwumam As discussed swpra, in 2001, the
wwmlwwmuﬂﬂmwdwmwmdwﬁm
mawmumnmx Oljumyﬂ.zmmemof
lm.tuww“mmwmwmmwdw
Council’s request mwmmm&—ﬁﬂmﬂnw
amndmut.wﬂdummmﬂlmhdmlhnd’mmhw
J(IfﬁMMVLmSﬂMiMhMaﬂmmid

conflict. The Secretary said:

!9ﬂ_m‘hﬂbmmwﬂ&mamﬂqﬁfyw.
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napondudmﬂnswm'suﬁn. m,mmmmmwm
Commmity Council munwmnwummw
mmmw mwmhﬂﬁmﬁswminCmm
decﬁmmudsuitmmin lﬂGﬁanﬂhlhlm(bmmvuingm
from 21 yearsto ﬂyms),muh:meaudmﬁheliyﬁld’ugﬁmﬂ:dsydm
election and be a member of the Comemunity. Mm.wwmmm
mmmammwwmhmm’

e MMWmehWymbms
CmmﬁWWndTm

mﬂnmtmwwwtymdmﬁmhm
@wmmﬂWyMnﬂ:“...ﬂth:W
ﬂwﬂmdmwmmmmmmﬁpNMﬁnﬁhﬂ
clections.” Protestor’s Memorandum, p. 13. Blacks’ Lsw Dictionary defines “custom

Mungc‘m"kmgewwﬁmofnpupﬁ.mwm-mw
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MMWBMMD%&BM&‘ not reach ey conclusion
mmmwcmdw*smormmwmmmm
members should have the mﬂ;&udu-ﬂwumwo{u
Constitution, Article V1, sms.mummmmm’ However,
mﬁkammﬁﬁﬂhwmwamﬁm
residency 1o vote in Comuirydecﬂan.n‘dmmm“mzphin language
of the Constitation. See Nicholas Comway. ot al. v. Pasadena Humaone Society, 45

Cal App. 4* 163 (1996), citing People v. Ortiz. 32 Cal. App. 4 286 (1995).
Furthermore, amﬁnvﬁu&ﬁmo{&wm-ﬂmﬁm legalize

smd violation. 'nnmkywwuﬂildhgd"umn’uuqdmﬂkhm

* The Comm ﬂ“wmhmﬁhm:ﬂﬁumu#:wl
ety in wu.mn:wmwmuwummpmud
the United Stotes. See The Marchall Trilony: Johmson v. Mcimoch, 21 M@h}!‘lllluxm
Nation . Georgia, 30 U.5. (3P=t) ] (mn;“t.wsl 1S, (6 PeL) S35 (1832).
’Wﬂ*-mdbwmk@uma*mh
Mdﬁa-—i!m-bhﬂw-nc--ho-ﬂ.
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