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LowER S1oux CoMuNITY TRIBAL COURT v MINNESOTA
= 38527 Reservaton Hwy. 1 « PO Box 308

Rochelie Duchencanx, Associats Judge Morton, Minnesota 56270
D‘ebmh‘DuBray, Associate Judge 507 /697-6185, ext, 281 » Fax 507/697-6305
Rita Te!lq:’_ghuisen. Clerk of Comrt
CLERK’S NOTICE
Date: April 18, 2007
To: PLAINTIFF(S):

Mr, Thomas Fabel
LINDQUIST & VENNUM, P.L.L.P.

Attorneys at Law US.MAIL
4200 IDS Center &
80 South Eighth Street FACSIMILE 4/18/07

Minneapolis, Minnesota 55402-2274

DEFENDANT(S):
Mr. Steven D. Sandven
GENERAIL COUNSEL FOR LOWER U.S. MAJL

SIOUX &
300 Hundred Building — Suite #106 FACS E 4/18/07
Sionx Falls, South Dakota 57104

Re: DEANNA BARTH & LORI NELSON vs LOWER STOUX
COMMUNITY COUNCIL

TRIBAL COURT FILE NO.: APP07-00!

Enclosed please find a certified copy of an OPINION AND ORDER in regards

to the above-referenced matter.
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Lower Sioux Community
_in Minnesota
TRIBAL COURT

M app 1y 20—
LOWER SIOUX INDIAN COMMUNITY IN MINNESOTA

COURT OF APPEALS
LOWER SIOUX INDIAN RESERVATION STATE OF MINNESOTA
DEANNA BARTH and )
LORINELSON, ) Tribal Court Appellate Case No.: APP-DT-00]
Appellants, )
)
ve. ) GPINION AND ORDER
)
THE LOWER SIOUX COMMUNITY )
COUNCIL, )
Respondent, )
) _
Per Coriam {Chief Justice Frank Pommersheim and Asgocsats Justicos Danelje Daugherny mg
Shermsn Marshall)
1 Introduction

This action involves a motion for g preliminary injunction filed by Deanna Barth and Lori
Nelson, Plaintiffy-Appeliants, The motion was filed pursuan: to Lower Sioux Community

TR p——— - ——t o . .

Appellate Rule 130(a)' and seeks to enjoin the Special Election set for April 25, 20072 10 fill 2

—

vacency on the Lower Sioux Indian Community Council. This motion is part of & broader appeat

! Appeliete Rule 130(z) providas:
{Procedure] Apptication for & stay of the underlying judgment or arder of Tribal Court pending :
appeal, or forapprova) of n supersedons bond, or for an ovder susperding, modifying, resuring or . |
Brefting an injuncton duving the pendensy of an appeal mwxt ordinarily bo made in the firke '

provigusly raquested in the Tribal Court, iho Aspellate Cours may, if it dorermines such action 1o
be appiopriatc under the ircumatances, remand the motion to the Tribat Court for ita Infring
determination, J

" More precholy, Appelinats motion seels “an arder temporarily enjoining respondem and ity agenls from

Lower Sioux Camnumity upon the {tsues prosented in the Complnint of Appellanis in tha above-captioned maner:
o1, inthe allemative, an order eejoining Respondent and i agens from conduciing any election OF Sty vasaney on

* the Communijiy Counedl, in wirich the electorars includen non-redanty of the Community, es suthorizad by
Cammwunity Councsl Resolution 06-6 1, wntil further Order of this Coury,”
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thal scake rovemal of the trial court’s docision dismissing Plaintiffs complaint on standing and
soversign immunity grounds, which Sought a declaration that Lower Sigux Community Cauncii
Resolution 06-41 permitting o/f odult members of the Lower Sioux Indian Community regardiess
of residance o vuis in tribal elestions violasd Articls 11T Section 3 of the Lower Sioux Indian
Community Constitution.” For Putposed of this motion, the Canst does sot reach the standing

snid sovareign immnnity fssues,* but simply considers the motion for a preliminary injunction on

its megits.
1L Discussion

For purposcs of deciding whethes 3 preliminacy injunction should he awarded tho Cougt
sdopts the four part test set out i Daiaphase Sys. inc. v. C.L. 8ys,, nc,, 640 F.2d 109, 114 (g™
Cir. 1981) ¢en banc). The four parts of the testare! 1) tho moving party’s probability of snccess
or the merits; 2) the threat of imeparshie harm to the moving party; 3) the balance between this
hat™ end the injury that granting the infunction will inflict on other intercsted partics; and 4) the
public interest in pranting the injunction. The burden of Proof rests on the moving party (o prove
oll the factors, 72 No one of the factors ia determinative, bug they “must bo balanced 1o
determing whether they tilt toward or away from granting & preliminary injunetion M at113,
ach factor will be evaluated jn tum,

A, Probability of Success on the Merits

Thisappeal is essentially a case of first impression foy this Court, in which the core jsnie
involves the interprotation of two scetions of the Lower Sjoux Community Constinytion gg they

? Mticle 111, Section 1 of he Lowoy Sioux Indiny Community Cormitution provides;
Any pereon who 1y a member of the Community, but hss removed therefram far g period oftwo
(2 years, shalt sutomaticatly forfaic ) righis and Brivilezes to the benefits of gaid COMMLnity
such as land sasignments and sharing in Community profits.

* These inums orc reseryved for congidaration as pant ofthe (gending) full sppcal in this magter,

e e e ey e
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Pertein to the right to vote in Tribal clections.’ One teading of the provisions would uphold
Resotution 05-51 as constitutionay, while s difforent reading woutd require striking down
Resolution 05-61 a5 unconstitutional, PlaimitTs/Appcllants #rguc the lantar interpretation, whilc
the Defendant/Respondent argues the fomes, As a case of first improssion, raising a unique
issue of conatitutional interpretation, thare 8imply is no way, at this point, o conelude that
?la!ntiffs!hppellants probabllity of suceess on.the merits ls very high. This s especially true in
Jigin of the ebscnce of relevan: Precedent conceming thess piovisions of the Community’s

B. ' lrcpareblc Herm

Appellant®y claim of irroparablc bhaym is speculative and contingent. Appellants wi)] be
able 10 exerciss thejr right of franchise in the cleetion and suffer no Yogs of that important right.
Their candidate may evon prevail compicting mooting their challenge, If thoft candidate does
hat prevail, he may raiss the very same issues in challenging the elestion resuli und process,

C.  Balancing of Imeparable Harm and Harm to Others,

The balanee here tips in favor of Befendemt/Respondent. As noted, the irreparable harm
to Flaintiff/Appellants is speaumivcfand contingent, while the potential iarm to
Defendant/Regpondent is sigrificent. Any action to enjoin 8 duly suthorized Tribal election
couses Jikely harm to the Trilse as o whole, as welf as its mermnbers, by winecessarily calling into
question the integrity of the Triba) clectoral process.

D, Public Interest

Aggin, the balance tips in favor of Dafenthnﬂﬂespom_imt Tribe. Similar to Pary Ile,
enjoining & duly authorized Tribe clection waonild Likely have an adverse offece on the public

? Thesa two sections are Asticlc TIL, Scetion 3, (sec note 2 supray snd Article V1, Section 5, whith provides:
In ordes 1o acquire the Hghe of Sranchise, o voler must qualify by having reach the age of | 8 yvemr
or older, on the day of the election and bé a member of the Community,
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confidenice in the Triba! electora] process. In addition, it mighs cven potantially sause undyg
frictlmq within various branches of Tribsl povernance
M. Comclusion
F .
or al} the above-stated roasons, Appellants’ motion for g preliminary injunction s
denied and the fuj) appeal shalt be Inard fortywith.

Datcd: Apd) 18, 2007
Decided on the brisfs,

ka Pﬂml‘nmhqim
Chief Yustice

S o P o rrr——




Apr 19 2007 89:05PH HP LASERJET FAX

Apr 18 2007 3:56FM HF LASERJET FAX

CERTIFICATE OF SERVICE

T hereby certify that, on April 18, 2007, I mailed a certified copy of an OPINION
AND ORDER by sending that copy via United States Mail to:

PLAINTIFF(S):

Mr. Thomas Fabel

LINDQUIST & VENNUM, P.LLP.
Attorneys at Law

4200 IDS CENTER

80 South Eighth Street _
Minneapolis, Minnesots 55402-2274
FACSIMILE 4/18/07 @ 10:45 AM

DEFENDANT(S):

Mr. Steven D. Sandven

GENERAL COUNCIL FOR LOWER SIOUX
300 Hundred Building - Suite #106

Sioux Falls, South Dakets 571 04

FACSIMILE 4/18/07 @ 10:35AM
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Rita M, Tellinghuisen, Court/Clerk




