
t.
COLLOQUY

Voti ng Ri ghts Act, there has to be proof of causati on and

I'm 1ooking at my notes here: "To demonstrate Iikelihood of

success, p1 ai nt'i ff must establ i sh that based on the total i ty of

the circumstances, early voting and late voter registration in

Montana" -- and I should say "in these counties,'is not equally

open to participation by Native Amerjcans in that Native

Americans have less opportunity than non-Indians to vote ear'ly,

regi ster I ate, and that they are unabl e to el ect

representatives of their choice. "

And when I was goi ng through the bri efs, I kept 1 ooki ng

for evi dence that and I presume that's one of the thi ngs

that you wi 1 1 put on thl s afternoon, or i f we get started, thi s

is not my courtroom, they're redoing the lighting and I have a

cl ock 'in mi ne. That one there i s not i t's pretty cl ose.

CLERK 0F C0URT: Pretty c1 ose.

THE COURT: If you can see i t, 'it's pretty cl ose.

The f a'i I ure to have these type of satel l'ite of f i ces for

late registrat'ion and in-person absentee ballots, has that made

the Native American population in these counties unable to

el ect representati ves of thei r choi ce?

MS, FRANKENSTEIN: Your Honor, I can speak to that.

The p1 ai nti ffs haven't a1 1 eged any facts to substanti ate that

claim. It is a required element of the Section 2 Voting Rights

Act cl ai m that the p1 ai nti ffs be abl e to show not onl y unequa'l

access, but al so that they're unabl e to el ect candi dates of
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choi ce. The reason no court i n the nati on has expanded the vRA

to encompass convenience voting, rjke in-person absentee

voti ng, i s because that second prong counts al I votes. 0f
course, not only absentee, in-person ballots are counted to
determ'ine who wi ns or I oses a race, ar r votes cast i n any

method are counted. so unl ess the p1 ai nti ffs can show they

can't vote at al I , because they can't get thei r el ected

candidate in office, they do not make out a section 2 vRA

cogni zable cl ai m. There i s no al 1 egati on that these p1 ai nti ffs
can't otherw'ise vote on election day; designate a proxy to
obtain the'ir ballot and return it again; vote by mai1. In
fact, some of the p1 ai nti ffs have a1 ready voted by mai I .

Because al I votes count regardl ess of how they,re cast , no

court'in the nation has chosen one conven.ient method in the

light of all the other methods that voters can utilize, and

sai d because of that one i nconveni ence for that parti cul ar
voter, they couldn't get their candidate elected. Because, of
course, that voter coul d cast the'i r vote i n another method for
which we have no evidence here that those methods are abridged,

THE c0uRT: Now, I'm presuming that Mr. sandven and

you, Ms. Frankenstei n, you oppose each other on a frequent

maybe not frequent basis, but you you mentioned that
MR. SANDVEN: This is only the second case, your

Honor, so far.

THE COURT: I see. Could be more in the future, huh?
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COLLOQUY

the court. But there are some

THE C0URT: I'm goi ng to hear from you. Go ahead.

MR. SANDVEN: 0h, there are some cases that deal w'ith

the Voti ng Ri ghts Act on access to voter ri ght acts voter

regi strati on si tes. The Voti ng Ri ghts Act prohi bi ts unequal

access to voter regi strati on si tes. That was 0perati on PUSH

versus Allain, 674 F, Supp.1245. And that was affirmed by the

Fi fth Ci rcui t. Unequal access to voti ng s'i tes. Look at Spi ri t
Lake Tribe versus Benson County, 210 W.L, 4226614.

THE COURT: Now, wait a minute. I have in my notes

the cases that I looked at were this Jacksonville Coalit'ion for

Voter Protecti on versus Hood out of the Mi ddl e Di stri ct of

Fl orj da j n 2010. And then the Spi ri t Lake case, that was the

case where a preliminary injunction was granted to prevent the

county from closing voting locations on the reservat'ion. And

as I recall the facts, and this is I'm stating them simp'ly,

but they have po1'l i ng p1 aces, such as exi st now on al I three

reservati ons, and they were attempti ng to cl ose those po1 1 i ng

p'laces. They weren't satellite offices, they were polling

p1 aces , I thi nk; weren't they?

MR. SANDVEN: Right. You can distinguish. But it
sti I I deal t wi th voti ng I ocati ons. And what I'm goi ng off i s

the Department of Justice brief, I don't know if Your Honor

got a chance to revi ew that. But those are the cases that were

c'ited i n there that went ahead and deal t w'ith
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COLLOQUY

THE C0URT: That's the bri ef that had Professor

Webster's affi davi t attached to i t?

l'lR. SANDVEN: Yes, s'ir. Under the "plaintiffs are

likely to succeed on the merits of the Section 2 claim," they

went ahead and cited about half-a-dozen cases deal'ing with

unequal access to absentee voti ng opportuni ti es, unequal access

to voter regi strati on si tes, unequal access to voti ng si tes.

THE COURT: And that bri ngs up another questi on on

Professor Webster's affi davi t, I mean, I thi nk hi s facts as

far as they go, a1 though the county says they' re goi ng to

di spute i t, he doesn't Professor Webster doesn't i ndi cate

that there's any proof that the distances are the cause of low

Nat'i ve Ameri can turnout. And he doesn't make any statements,

at least that there's some kind of proof that those driving

di stances render the p'l ai nti ffs unabl e to el ect representati ves

of their choice. Is that going to be

l4R. SANDVEN : We wi I I address the same, Your Honor.

THE C0URT: 0kay.

MR. SANDVEN : The way we' re goi ng to do 'i t , what we

di d i s we requested the voti ng stati sti cs for the I ast el ecti on

cycl e from the three defendant counti es from the Secretary of

State. We've recei ved one batch from Bl ai ne County, We'l I go

ahead and present those that ana'l ysi s of same to you on the

stand, si r.

MS. FRANKENSTEIN: Your Honor, I might add: You're
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COLLOQUY

correct. In reading Professor Webster's report, he draws no

causal rel ati onshi p between dri vi ng di stance and i nabi 1 i ty to

vote on election day or in methods other than in-person

absentee, and no causal connecti on wi th an i nabi 1 i ty to el ect

candi dates of choi ce.

THE COURT: Okay.

And I brought Professor Webster up when I fi rst got here

on the bench thi s morni ng , because and I 've 'i nd'icated to

you, I think, at least, that I think his statistics insofar as

the rat'i os and thi ngs that he establ i shes are probabl y are

probabl y correct . I thi nk they're goi ng to be di ffi cul t to

dispute, the percentages of Native Americans who have

transportation versus the Anglos who have transportation, the

di stances they have to travel , and that sort of thi ng.

So are we goi ng to be abl e to agree, taken that are we

goi ng to be abl e to agree that the i ssue, at I east under

Secti on 2 of the Voter Ri ghts Act for the purposes of thi s

case, i s goi ng to be whether there's causati on, whether there

'is do you agree wi th that , Mr. Sandven?

MR. SANDVEN: Yeah. And you're going to hear some

addit'ional statistical information on how this affects the

number of absentee bal I ots cast. Yes, Your Honor. But al so

when you go ahead and I ook at the Senate Report Number 97 -417 ,

when you're deal'i ng about the total i ty of the ci rcumstances, i t
tal ks about po1 i ti ca1 processes that are equal 1 y open depends
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COLLOQUY

on searching practical evaluation of the past and the present

real i ty,

Wel I , i f you got poor fol ks and I ess access to cars, usi ng

that common sense, practical ana'lysis, and they have to drive

322 percent as far as the non-Indian folks, or 267 percent as

the non-Indian folks, don't have gas to put in their car, and

you appl y thi s common sense argument that's ci ted i n the Senate

Report 97-417, the practical evaluation of past and present

real i ty, and then you I ook at some of the i sol ated I ocati ons on

a particular reservation and how those numbers are dramatically

lower, it's k-ind of common sense. And it's consistent with

thi s total i ty or how the total i ty factors are supposed to

use i n ci ti ng them.

THE C0URT: Well, have there been any studies I'm

aski ng because, agai n, I don't know have there been any

studi es that show that because of, for i nstance, further

di stances , j naccess'i b'i I i ty to cars , bei ng poor, that that has

resul ted, or somebody has argued that that has resul ted j n

I ower voter turnout? 0r j s i t you're sayi ng one and one

equal s two; two and two equal s four?

t'lR. SANDVEN: I'm saying yes to both, There is

our experts, 12-5003 in the Distrjct of South Dakota case

provi ded to you earl i er, Doctor Braunstei n, and we haven't

submi tted the report, I'l I pri nt 'i t out over I unch i n my truck

and bri ng i t up here
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out to obtai n and mai ntai n uni formi ty i n the appl i catj on,

operation, and interpretat'ion of election laws other than Title
13 Chapters 35, 36, or 37. I think this court has discretion

to go ahead. I think it's normal to presume under 13-1-202

that thi s standard al so appl i es to federal I aws I i ke the Voti ng

Rights Act, as well as state law, since all federal elections

jn l4ontana must abide by federal law.

MS. FRANKENSTEIN: Your Honor, your question was

whether Montana I aw was vi ol ated . That doesn't speak to

THE C0URT: That was my questi on.

MS. FRANKENSTEIN: It's not , There's no al 1 egati on

that 'it 'is.

MR. SANDVEN : 0bta'i n and mai nta'i n uni formi ty, Your

Honor.

MR. QUINTANA: And Your Honor , T'itl e 13 def i nes

elections, which I assume the Title of 13 is called

" El ecti ons . "

THE C0URT: I know.

MR. QUINTANA: T'itle 13 defines elections as: "A

general, regular, special, primary election held pursuant to

the requirements of state 1aw, regardless of time or purpose, "

and that's i n 1 3-1 -1 01 (8) .

THE C0URT: 0kay.

And I et's tal k about the 1 4th Amendment , equal protecti on

cl ai m. Under the I aw un1i ke the voter - - Voti ng Ri ghts Act,
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a showi ng of di scri mi natory i ntent i s necessary to prove voter

discrimination claims, an invidious discrimination. Is there

such proof i n thi s case? And what I 'm tryi ng to do w'ith these

questi ons i s try and el i m'inate some of the i ssues. Bas'ica1 1y,

it looks to me like it primarily boils down to section 2 of the

Voter Ri ghts Act, but havi ng sai d that, i s there proof of

discrimination? Intentional discrimination?

MR. SANDVEN: Right. I don't think we have to, under

the Voti ng Ri ghts Act, i t's not the

THE C0URT: I'm tal ki ng about the 1 4th Amendment.

MR. SANDVEN: Yeah. Judge, I think there's I know

thi s I wasn't sure how to of fer th'is to the chi ef Judge here

but on page 17 of that pi ece of paper I j ust handed you, the

order from chi ef Judge schrei er, i n a si mi I ar case, pj ne Ri dge

Indian Reservation, page 17, she goes ahead and addresses the

equal protecti on argument. Page 1 8, she addresses the equal

protection argument, the role of the south Dakota secretary of
State was si mi I arin that case to what was here. And she went

ahead and concl uded that the Secretary of State's moti on to

d'ismjss on that equal protection crause is denied. And jt's
she's the best wri ter I know i n the state, Judge. I can't say

i t any better than her.

MR. QUINTANA: First of all, if plaintiffs' counser

goi ng to rel y so much on a case, I woul d ask for a copy of

. He had one copy for al I counsel s and I gave i t to

is

it
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THE COURT: I tel 1 you what we're goi ng to do

MR, QUINTANA: Second of all, Your Honor, please, he

says the case i s anal ogous to what we have here. That deal t
wi th spendi ng of HAVA f unds. That's not al'leged here. We

don't spend funds to open offi ces.

THE COURT: Wel I , I'l I tel I you what we're goi ng to

do: We're goi ng to recess unti I 20 mi nutes after 1 .

Mr. Sandven, get hi m a copy of thi s, everybody a copy of thi s.

|v1R. SANDVEN: Yes, si r,

THE COURT: And we can probabl y get that done. lde' I I

get it done. Here, We'll be in recess till 1:20. And I'll
hear I'l I hear testi mony. I want to hear testi mony on the

'i ssues that I've dj scussed, pri mari 1 y Secti on 2 causati on. If
you have some proof on i ntenti onal di scri mi natj on under the

14th Amendment, certainly that, too. If there are areas that

counsel want to go i nto that I haven't thought about, tel I me

and probabl y we'1 1 go there. Al 1 ri ght?

Be in recess till 20 after one. Thanks.

(The proceedi ngs i n thi s matter were recessed at

1 1 :53 a. m. and reconvened at 1:23 p.m. )

THE C0URT: Please be seated.

Al I ri ght.

Fi rst , Mr. Sandven, I want to hear some test'imony on

Glac'ier County. There's this dispute about whether there is a

satel I i te offi ce there or not. And I want to hear some
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HEALY/Di rect by Sandven 39

And in the case of the Inter-Tribal Council Nevada resolution,

that was prov'ided to us by the Inter-Tribal Council of Nevada.

MR, SANDVEN: We offer Pla'intiffs' Exhibit 1.

MS. MANN: Objection, Your Honor, relevance and

hearsay. None of the authors of the documents are here to

testi fy.

THE COURT: I'm goi ng to admi t i t for the purpose of

thi s heari ng. I di dn't say thi s, but I'm not exerci si ng the

opti on under the rul es to consol i date thi s j nto a heari ng on

the merits. Th'is i s a heari ng on the prel i mi nary i nj uncti on.

And wi th that i n mi nd, I'm goi ng to admi t those documents.

MR. SANDVEN: May I approach with what's been marked

Pl ai nti f f s' Exhi b'i t 2?

THE COURT: Yes.

O (BY MR. SANDVEN) Before we get into th'is before we get

i nto thi s document , you heard the Judge's quest'ions about Four

Di recti ons offeri ng money th'is el ecti on cycl e?

A Yes.

0 Pl ease respond.

A We offered to each of the three countj es to pay for the

additional expenses of providing the satellite offices in Fort

Bel knap, Lame Deer and Crow Agency. Two of the the offeri ng

of that were made the wri ti ng by the I etter from Chai rman Bl ack

Eagle of the Crow Nation to Big Horn County; made by letter by

Presi dent Spang of the Northern Cheyenne Tri be to Rosebud
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HEALY/Di rect by Sandven 47

Secretary of State's websi te. They cal cul ate for every county

i n the state a percentage of absent - - or percentage of

regi stered voters casti ng an absentee bal I of . It's ri ght on

their webs'ite. And in fact, it's on the complaint exhibit. I

believe I --

0 Where dld you get the Blaine County statist'ics that you

based those sl j des on that you j ust tal ked about?

A The Blaine County statjstics were a result of a request

that I made i n wri ti ng to Bl a'ine County Cl erk and Recorder,

Sandra Boardman. The resul ts, whi ch were faxed to the Sandven

Law Office shortly after I made the request, and, of course,

paid the fees to provide that 'informatjon.

MR. SANDVEN: We offer Plaintiffs' Exhibit 3.

THE C0URT: Well, let me ask you: I get, for
'instance, an absentee bal I of mai I ed to me. Now, that ' s

avai I abl e to al I Nati ve Ameri cans; i sn't i t?

MR. SANDVEN: Can I respond quickly to that? It's a

l'ittle more difficult for

THE C0URT: Wel I , I'm tal ki ng about I'm not

tal ki ng about the practi cal matter. I'm tal ki ng about under

the 1aw, Native Americans can get absentee ballots; right?

THE WITNESS: If one has a post office box or a

permanent address, theoreti ca1 1 y, yes, they a1 1 coul d get.

THE COURT: WelI, if you have a post office box or a

permanent address, i t's more than theoreti cal , you can get i t
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i f you ask for i t?

THE WITNESS: But not that many Native Americans have

a post offi ce box and I or a permanent address.

THE COURT: I know. But if you do, you can get them;

ri ght?

THE hIITNESS: Yes, you can apply for it, as you can

i n other j uri sdi ct'ions .

THE COURT: Ri ght .

THE WITNESS: Through the mall ,

THE C0URT: Right, And do you know how many on

thi s study you dj d , for i nstance, I not'i ce Yel I owstone County's

hi gh?

THE WITNESS: Yeah.

THE C0URT: Probabl y the hi ghest 'in the state?

THE WITNESS: It's extraord'inari I y hi gh , yes.

THE C0URT: Yeah.

THE WITNESS: But the Yellowstone County courthouse

'i s pretty busy. I stopped by there thi s morni ng about 8:45 and

there were three or four folks right there casting an absentee

bal I ot, requesti ng 'i t and casti ng i t ri ght then and there.

MR. SANDVEN: Chief Judge, we have Mark Wandering

Medi ci ne i n the room. And he's from that I i ttl e communi ty

where they don't have a post offi ce. They have to dri ve to

Lame Deer. It's about, I think, a 30-mile roundtrip or so, and

j t's a poor communi ty. Unempl oyment probabl y 80 percent
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increase by having early voting via mail. And that most, jf

not al I , Secretari es of State and Conference of State

Legi s1 atures are general 1 y strong advocates of earl y voti ng and

footnotes - -

O Bottom line, does that scholarly journal address whether

or not early voting helps voter turnout in Ind'ian Country?

A Yes , 'it does . Espec'ia1 'ly i n the executi ve summary.

O All right.

And then i n footnote 1 9 on page 27 .

A Correct.

O And who went ahead has thi s expert ever been used by

anyone besi des me 'in an el ecti on i ssue?

A Yes.

O Who?

A Actualiy used by the South Dakota Attorney General's

Offi ce.

0 What page are you I ooki ng at and where?

A Page 45 of the expert report. The pri or Secretary of

State, Chris Nelson, against Promising Future and Roger Hunt,

defendants, he was paid nearly $30,000 for an expert report.

MR. SANDVEN: We offer Plaintiffs' Exhibit 4, Judge.

THE COURT: I ' I I admi t 'it f or the purpose of thi s

prel i mi nary i nj uncti on heari ng.

MR. SANDVEN: Can I approach with what's been marked

Exhi bi t 5?
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Assumption one: The days that the satellite office would

be open, That's based oh, of course, the calendar. Today is
the 29th of October, and the election is on November 6th. It,s
based on saturday and sunday, courthouses are almost always

cl osed. And i t's al so based on the secretary of State's
el ecti on advi sory A01 -12 1 ayi ng out that absentee ba1 1 oti ng i n
person must end on noon of the day before the election. And

that the satel I i tes, however, woul d be open for I ate

regi strat'ion for al I f i ve days.

THE GOURT: But r ate regi strati on 'i sn 't r ate
registration, under state law -- doesn't that cease at noon?

THE WITNESS: No.

THE C0URT: Okay.

THE WITNESS: rt actuarly goes through ar of
el ect'ion day.

THE COURT: Got you.

0 (BY MR, SANDVEN) why did you pick f-ive and not zo, rike
defendants?

A Because'it's the 29th of 0ctober and the erection's next
Tuesday, November 6th. There aren't that many days.

0 Second assumpti on you made?

A Assumption two: Election judges have the certifications
necessary to staff the satelite offices and transport ballots
Th'i s i s based on the Secretary of state,s el ecti on advi sory
i ssued August 28th. It's al so based on an e-ma-il f rom Kathy
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offi ci al s

publ i shed

cents per

to and from

IRS mi 1 eage

m'i I e.

the satel I i te each

rates for 2O12 of

day, based on

fi fty- f i ve- and -one- hal f

the wi tness?

THE COURT: Wel I , certai n1 y.

MR. SANDVEN: Do you want me to keep asking, Judge?

I w'il I

THE COURT: I know you wi11. You don't have to.

MR. SANDVEN: Thank you.

(BY l\4R. SANDVEN) I'm going to hand you what's been marked

Exh'ibi t 6.

Exhi bi t 9, you mean?

O Exhi bi t 6.

A 0h. Okay. Di d I
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HEALY/Cross by Mann 87

earl i er; does i t?

A Wi thout readi ng both reports extensi ve1 y, I 'd di sagree

wi th that, I'm not goi ng to agree wi th your concl usi on.

O Do you agree that the expert report ci tes to thi s arti cl e?

A I agree that it footnotes 'it. I don't agree that it isn't
supported j n some of the'i r data sets and whatnot. I have

publ i shed refereed j ournal art'i cl es before. That's part of the

give-and-take of the professional, scholarly journal

publ i cat'i on busi ness. Wi thout readi ng both documents

compl etel y, I've j ust been asked to read the other document

today, but i n ei ther case, both these reports you've asked me

to look at, clearly haven't evaluated the data from South

Dakota jn 2004, 'it has not been evaluated by these reports.

0 Mr. Heal y, I understand your personal posi ti on and your

scholarly opinion, and I appreciate that.

But you testi fi ed to earl i er that Exh'i bi t 4 was supported

by these exhi bj ts these arti cl es, and that's what my

questi on 'is I i mi ted to.

A Yes. Thi s exhi bi t sa'i d that he referenced that arti cl e

and sai d that he had support for hi s posi ti on i n hi s expert

report. I'm not the author of that expert report.

0 Correct,

Mr. Hea1y, are you aware that the election judges that

woul d be manni ng a satel I i te offi ce woul d need to have a, quote

"C, " end quote, rating in order to man the office?
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A I di sagree that they woul d have to do that, because they

aren't goi ng to be runni ng the el ectroni c system. That can be

done with somebody back 'in the county courthouse.

O Mr. Hea1y, who is the best person to speak to the

procedures and processes that woul d need to be done 'i n order to

open a satellite office for in-person absentee voting?

A Who woul d be the best person?

0 Woul dn't 'it be the El ecti on Admi ni strator?

A Not from the defendant counti es. They have a poi nt of

vi ew that they are tryi ng to advocate,

O And you're from South Dakota; is that correct?

A I am.

THE C0URT: Tryi ng to advocate what?

A That they have a biased position. 0f course they aren't

going to suggest that they can do th'is. They're going to look

for everythi ng they can throw out there to not do thi s.

I wou j d say you'd have to have an unb.iased county cl erk

and recorder that is not engaged in this litigation answer that

questi on.

0 (BY MS. MANN) Is i t your test'imony, Mr. Hea1y, that you

are a better person to speak to the procedures rather than the

speci f i c county El ecti on Admi n'istrators?

A I have outlined a way to get thi s done.

0 That's not my question. Is it your position that you're a

better person to speak to those procedures, over and above the
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El ect'ion Admi ni strators?

A Not over and above the El ecti on Admi ni strator, flo.

0 Who i s the best person to speak to the costs i nvol ved i n

having a satellite office for in-person absentee voting?

A Compared between the defendant count"i es and mysel f, I

woul d say mysel f.
O You beljeve your testimony, Mr. Hea1y, is that you, an

advocate for Four Directions from South Dakota, is the better

person to speak to the costs and expenses associ ated wi th a

satel I i te of f i ce over and above the spec'if i c

A Yes.

O El ecti on Admi ni strator?

A It i s. And I 'l'l tel I you why.

I've outl i ned my assumpti ons for those esti mated coats.

And I have seen the affi dav'i ts from cl erks and recorders. They

are cl earl y outl i ned 20 days of expenses , wh'ich woul d

necessarily be four times the available days left. So if those

are the expenses that we're goi ng to eval uate, they're off by a

factor of four as they start.

THE COURT: Well, 1et's get down to the nitty-gritty,
Are there di fferences?

MS, MANN: There are, Your Honor.

THE C0URT: Even though we're not tal k'ing about 20

days?

MS. MANN: Yes, Your Honor.
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A I had looked at a separate facility in Fort Belknap, but I
don't bel i eve i t's not the courthouse, So, [o, I certai n1 y

hadn't gone and toured the other fac j I i t"ies.

My understandi ng, though, i s Executi ve D'i rector 0. J.

Semans has been j n the tri bal buj I di ng at Northern cheyenne,

and he could speak more fu11y to that.
O Okay,

Have you spoken with any of the Election Admin'istrators to
determi ne what they woul d need to have at these si tes?

A Extensive conversations with Bla-ine county and with
Rosebud county. with Braine county the lgth and 19th of
september, we had extensive discussions about that, sandra

Boardman Bl ai ne county cl erk and Recorder, Sandra Boardman,

emphasi zed, as di d the county Attorney, Dan Ranstrom, that the
facility would have to be ADA-compliant, which the courthouse
'in Fort Bel knap i s .

Relat'ive to Rosebud, some of those same conversations
about certainly an ADA-compliant facility would be required,
and that i s my understandi ng of what i s avai I abl e at the tri bal

bui i di ng i n Lame Deer.

0 Have you visited with any of the Erect-ion Administrators
on whether or not how many tabl es they, 1 1 need or chai rs or
anythi ng I i ke that?

A we di dn't get to that conversati on, because they kept

sayi ng they coul dn't do -it.
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or any Indian tribes located there.

0 Al I ri ght.

We had some di scussi ons back 'i n chambers, I ast questi on, I

want you to cl ear thi s up, Al 1 ri ght.

Is late registration, the requirements for late

regi strati on, a l'i ttl e bi t di fferent than the requi rements for

early voting? Is that apples and oranges?

A Certajnly different by the Montana Secretary of State's

el ect'i on gui dance that you can cross out a number, add a

number. That's a pen-and-paper alternative that doesn't

require a computer, a fancy computer, other than at the main

offi ce.

THE COURT: Does anybody do i t 'in the state?

THE WITNESS: Anybody do the pen-and-paper?

THE C0URT: Cross out. Pen-and-paper,

THE I^JITNESS: G'iven that thi s el ecti on gui de was on

August 28th , I 'm not aware, Judge, that anybody i s doi ng "it

ri ght now.

0 (BY MR. SANDVEN) All right.

Then I think there's some suggestions that your five-step

plan 'is a little bit over-simplistic and wouldn't work. One or

two questions. You had went ahead and talked about th1s

pen-and-paper delivery. Now, what are the five steps?

A Have the mai n offi ce i n the county courthouse pri nt out

the bal I ots; have the
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0 The sequentially-numbered ballot stubs?

A And i f they're sequenti a1 1 y, or i f they're uni ssued and

blank, either way, a pen a writing pen will correct, based

on the Secretary of State'S own guidance, that you can cross

out the wrong ballot number, and replace it by hand, keeping

that sequenti a1 system i n order. It's i mportant to note that

nobody's absentee ballot has a number on it. That would be

you woul dn't be abl e to mai ntai n secrecy of the bal I ot. It i s

a bal I ot stub that j ust cl ari f les that 'it ' s a sequenti a1

number.

And based , agai n, on the secretary's gui dance, you can

cross out the wrong bal I of sequenti a1 number, wri te i n the

correct one, and provi de that bal I of to the voter. And you've

mai ntai ned the sequenti al numberi ng system, as per her advi ce '

O Al I ri ght.

But you need a computer then, don't you need that Montana

Vote computer at the satel I i te I ocati on?

A No. You could print the ballots out at the county

courthouse, shi p bal I ots over to the satel I i te and wri te them

down. By the clear language of the secretary's advice.

o But woul dn't someone wi th that c des'ignati on, that

trai ni ng desi gnati on, have to be the one that transported or

sat at the satel I i te of f i ce; or.is that j ust for I ate

regi strati on?

A Certai n1 y be for j ust I ate regi strati on. The absentee
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ba'l1oting, again, being able to cross out a number and write a

numbeli n, I woul d thi nk coul d be done by anybody wi th any

reasonabl e amount of trai n'i ng that you can cross out the

number, wri te i n the correct number, you woul dn't need that C

person doing that, except back at the county courthouse. And

again, the assumptions I built into my suggestion is: Use a

te1 ephone i f there's questi ons. You've got a fax machi ne to be

abl e to provi de any paperwork back and forth. It 'i s not that

compl i cated .

0 0r the tribal member could go into that office, right, in

the morni ng, i nto that satel l'i te offi ce, make a phone ca1 1

or the person?

A The el ect'ion j udges .

0 The person that was assigned there by the Clerk and

Recorder's 0ffi ce coul d make a cal I and request a bal I ot, and

they wouldn't have to run them down one at a time; would they?

They could get them in a pile and run them down once a day?

A Run them down at the begi nni ng of the day. And agai n,

because you have thjs pen-and-paper alternat'ive, crossing out

the bal I ot, wri ti ng the ri ght not the bal I ot, the bal I ot

stub, writing the correct sequential number, there's no reason

to run them down three or four ti mes, you've run them down at

the begi nni ng of the day

0 Let me understand. So the person so I - - the tri bal

member walks 'in and says: "I want a bal1ot"?
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A Yes.

0 And so that person at that offi ce puts a I i st: "These are

al I the peopl e requesti ng bal I ots" ; ri ght?

A No, you woul dn't have to do i t that way.

0 Th'is 'i s an al ternati ve; i sn't i t? That you woul d go ahead

and request that a bunch of fol ks coul d go i nto that satel I i te

offi ce, request a bal I of , that person there coul d get them

Iined up, and they could come back the next day and fiII them

out?

A That woul d be another opti on,

0 Would it work?

A That woul d, It woul d requi re more effort on the part of

the voter. They'd have to come back a second day to the

satell"ite office, wh'ich would be different, of course, than

everybody's everybody e1 se's opportuni ty. But i t woul d be a

way to do this.

O Easier than driving a hundred and eighty miles, like Mark

Wanderi ng Medi ci ne, roundtri p?

A Certainly easier than driving a hundred and eighty miles.

0 The Judge wanted to know who knows the most 'informat'ion

about the tri be's wi 1 1 i ngness? There's suggesti ons that the

tribe really doesn't want to work with the counties on having a

location ready.

Have we got a coupl e of men 'i n the room ready to tal k on

th'is?
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health representative, youth counselor. Went to college for a

while, then went back to work for the tribe as an

accountant/bookkeeper. Then became the assistant housing

authori ty di rector for a coupl e of years. And moved up to

executi ve di rector of the housi ng authori ty, at whi ch t'i me, I

was elected to the council, so I served on the council 14 of

the I ast 28 years, w'ith f our years as tri bal cha'irman. And

most recently, I went back to work for a couple of years after

getti ng off the counc'i I for the housi ng authori ty as an

execut'ive d'irector agai n . I 've al so been the tri bal heal th

di rector for Fort Be1 knap. And the assi stant compf i ance

offi cer for the court system. And ass'i stant court

adm'in'istrator for the court system. And in addition to that, I
worked for the Bureau of Indian Affairs in Arlington, Virginia,

as a housi ng program offi cer for the eastern the Bureau of

Ind'ian Af f ai rs' eastern area.

MR. SANDVEN: Are we up to Exhib'it 8, na'an?

CLERK 0F C0URT: Yes.

MR. SANDVEN: Can I approach with what's been marked

Exh'ibi t 8?

THE COURT: Yes.

CLERK 0F C0URT: It's j ust one page, Judge.

THE COUR]-: Yeah, Go ahead.

O (BY MR. SANDVEN) This document in front of you has been

marked Exhi bi t 8?
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A Yes.

0 Are you familiar with this document?

A This says Exhjbit 54.

0 I know. Mine is marked correct.

A Yes. This is a letter.

0 From who to who?

A The letter is from Terry Hea1y, Ch'ief Judge, and the Court

Admi ni strator for the Fort Be1 knap Commun'i ty Court.

O What's the date on i t?

A 0ctober 23rd, 2012.

0 How are you fami I i ar wi th thi s I etter?

A I started when I started worki ng wi th Mr. Heal y on the

concept of opening a satellite office, first of all, the idea

sounded very a good i dea to me.

So I basically embraced the idea, and any t'ime he required

assi stance l oca'I1y, he contacted me to assi st hi m with certai n

functi ons. And on 0ctober 22nd, Brett cal I ed me and sai d

0 Just how are you f am'il i ar wi th the I etter, though?

A I'm fami I i ar wi th the I etter, because I asked Terry Heal y

to wri te the I etter.

O And she gave i t to you?

A 0r asked her to i f we coul d use an of f "ice i n the court

building for absentee voting offjce.

O And she gave i t to you?

A Yes,
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0 And you sent i t to me?

A Right,

0 Al I right.

MR. SANDVEN: we offer plaint'iffs' Exhibit Number g,

MS. MANN: Object on hearsay grounds.

THE COURT: Overrul ed.

I ' I I adm'it "it for the purpose of thi s heari ng .

0 (BY MR. SANDVEN) so when you go ahead and rook at that
I etter, what does i t offer?

A It offers an offi ce or space avai r abr e for an absentee

voting office in the recently-renovated courthouse and

di scusses handi cap access'i bi 1 i ty, and Internet access and

te1 ephone access.

MR. SANDVEN: Can I approach with Exhibjt g, your

Honor?

THE COURT: yes.

0 (BY MR. SANDVEN) The exhibit I handed to the cterk is
marked Exhi b'it 9,

What is this?

A This is a letter from crinton Brown, fac-ilities quarters

manager for the BIA at Fort Be] knap Agency, a1 so dated October

23rd,2012.

0 How are you fami I i ar wi th thj s I etter?
A I, in my work with Brett, found that the Blaine county

commi ss'ioners kept aski ng i f we had an ADA-approved of f -ice or
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faciIity which -- where this absentee voting office could be

located. After Judge Healy authorized the use of an office 'in

the courthouse, I contacted several people who could go through

a checkl i st that I had obtai ned off the Internet for

ADA-compl'iant fac'ilit'ies for polling places, And Mr. Brown

on the 23rd, Mr.Brown was available to do that, so he did so.

0 And that's the I etter that you got from hi m?

A Yes.

O You sent i t to me?

A Yes.

MR. SANDVEN: We offer Exhibit Number 9.

MS. MANN: Objection. Hearsay.

THE C0URT: 0verrul ed,

I ' I I admi t 'it f or the purpose of thi s heari ng .

O (BY MR, SANDVEN) What's the date on that letter?

A October 23rd, 2012.

0 That ' s not that 'long ago?

A No.

0 How many days ago?

A Five.

0 You can't go ahead and offer a I ocati on and expect the

county to j ump fi ve days ago and get i t done; can you?

A No.

0 Tel I the Judge, Chlef Judge, what happened .
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renovation. And as a part of that renovation, was made

handicap-accessible with an automatic opening door on the front

entrance and so forth, handi cap bathrooms.

Fort Bel knap Co1 l ege was al so ment'ioned as a potenti a'l

location. But Sandra never did contact anybody about this

offi ce. Never di d come out and I ook at the faci I i ti es. Brett

Heal y cal I ed me and tol d me that thi s thi ng was goi ng to court

and that we shoul d probabl y have naj I ed down an offi ce that can

be used.

So it was my

0 But why shoul d we thi nk that the tribe 'is seri ous about

thi s I ocati on now? These are j ust I etters. Someti mes peopl e

change thei r mi nd.

A No. The counc'i I presi dent and most of the counci I members

have re1 ayed to me that they wi 1 1 do whatever i s necessary to

accommodate thi s offi ce.

0 What does that mean?

A That means that, basi ca1 1 y, that I have the support of the

counc'i I to go and choose a l ocati on, and that they wi 1 1 d'irect

whoever is in charge of that office to have it available.

MR. SANDVEN: Can I approach with what's marked

Exh"i bi t 10?

THE C0URT: Yes.

O (BY MR. SANDVEN) The one I handed to the clerk is marked

10.
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A Okay,

0 Do you know what thi s i s?

A Yes. It's another letter dated 0ctober 23rd, 2012, from

Chi ef of Pol'ice Jef f Sti f f arm.

O How are you f ami I i ar wi th thi s I etter?

A After obtai ni ng the I etters of acceptance accepti ng the

location at the courthouse, Chairman King and the council

members that were Chai rman Ki ng, on a conference cal I , and

counci I members that were present at the September I 3th meeti ng

in Chinook, Montana, said that the issue of security had come

up. And the at both ti mes, the presi dent and the counci I

members sai d that securi ty woul d be provi ded as needed.

0 So how are you familiar with th'is letter? Did you go and

get i t?

A I asked Jeff Stiffarm, the Chief of Police, to if he

coul d do a I needed a I etter of comm'i tment that securi ty

woul d be ava'i I abl e. And he di d so,

MR. SANDVEN : L,le of f er Exhi b'it 10 .

MS. MANN: Objection. Hearsay.

THE COURT: It's overrul ed.

I'll admit"it.

O (BY MR. SANDVEN) You're sitting next to the Chief Judge

of Montana. Can you commi t to your efforts to go ahead and

provide a location if he goes ahead and orders same?

A Yes.
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called away the day of the meeting in Chinook on another issue

and was not abl e to attend that.

0 Mr, Main, Exhib'it 8, th'is letter, was never mailed to

Bl ai ne County; was i t?

A No. They never requested any.

O The county never requested it?
A No,

0 How can Blaine County know there's space available "if this

I etter i s never gi ven to them?

A Because it was -- would be presented in court.

0 So this was prepared specifically for this hearing today;

i sn't that right?

A Yes.

0 And Mr. Hea'ly asked you to round thi s I etter up; 'is that

correct?

A Yes. Because Ms. Boardman never di d show up or contact

anybody at Fort Be1 knap, as we were i nstructed she woul d, to
I ook at the potent'ial I ocat j ons.

0 When did Mr. Heal y ask you to round up thi s I etter?

A 0n the 23rd.

0 0n October 23rd?

A Yes.

0 Thi s f aci'li ty that's di scussed i n Exh'ibi t 8, have you

vi si ted that faci I ity?

A I've worked i n that faci 1 i ty,
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