
F I L E D 
STATE OF SOUTH DAKOTJj^ ) 

APR 1 5 2015 
[JDAKOTA UNIFIED JUDIC! 
5THCIRCWT CLERK OF C IN CIRCUIT COURT 

COUNTY OF BROWN FIFTH JUDICIAL CIRCUIT 

STATE OF SOUTH DAKOTA, 06CRI . 16-383 

Plaintiff, 

vs. 
PROTECTIVE ORDER 

REGARDING DISCOVERY 

JOOP BOLLEN, 

Defendant. 

Upon the foregoing Stipulation and for good cause shown, it is hereby 

ORDERED that any discovciy materials, including but not limited to 

statements and summaries of witnesses furnished by the prosecution to the 

defense, shall not be used by the defendant or the defendant's attorney for any 

purpose other than in direct relationship to this case. Without the Couifis ^ 

permission, defense counsel and the defendant shall not photocopy the P ' 

materials or provide them to any third party, except to make copies for use of 

defense counsel, an investigator, or expert witness. No further dissemination 

of discovery material shall be made. Any and all copies of discovery materials 

shall be returned to defense counsel at the completion of the case so that they 

can be destroyed by defense counsel. Defense counsel shall otherwise keep the 

items furnished in the defense counsel's possession, and the materials shall 

not be given to anyone else without the Court's permission. Defense coimsel 

may allow the Defendant to read the discovery materials, but only in the 



presence of defense co\insel, the defense investigator, or a defense eaqjert. It is 

further 

ORDERED that all discovery materials not previously destroyed shall be 

returned to attorneys of the State of South Dakota imfnediately upon final 

disposition of the case. 

BY THE COURT: 

Magistrate/Circuit Court Judge 



STATE OF SOUTH DAKOTA IN CIRCUIT COURT 
ss . 

COUNTY OF BROWN FIFTH JUDIC IA L CIRCUIT 

STATE OF SOUTH DAKOTA, 06 Cr i 16-383 

Plaintiff, 

V . 

RESPONSE TO DEFENDANT'S 
REQUEST FOR DISCOVERY 

JOOP BOLLEN, ) 

Defendant. ) 

The State of South Dakota , by and t h r o u g h the unders i gned Ass is tant 

Attorney General, files the State's Response to Defendant 's Request for 

Discovery: 

1. SDCL Chapter 23A-13 (Federal Rule 16) governs the disclosure of 

evidence by the State to a defendant i n a c r i m i n a l case. I f a t ime ly request is 

made by a defendant, the State sha l l , i n th i s case, provide Defendant w i t h : 

a. Statements of Defendants: 

(1) A n y relevant w r i t t e n or recorded s ta tements or 

confessions made by Defendant; 

(2) O r a l s tatements made by Defendant i n response to 

in te r roga t ion to State agents e i ther before or after h i s 

arrest . 

b. Books, papers, documents , photographs , tangib le objects, 

bu i l d ings , or places w i t h i n the custody or con t ro l of the State 

w h i c h are: 

(1) Mate r ia l to the prepara t ion of Defendant 's defense or; 
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(2) Are in tended for use as evidence i n the State's case i n 

chie f a t t r i a l ; or 

(3) Are obta ined f r om or belong to Defendant. 

c. Copies o f Defendant 's p r i o r c r i m i n a l record, i f any, as is 

w i t h i n the possession of the State. 

2. Addi t ional ly , the State is r equ i red and w i l l provide a Defendant 

w i t h Brady mater ia l , w h i c h is evidence favorable to the accused, e i ther on the 

quest ion of innocence or p u n i s h m e n t . See Brady v. Maryland, 373 U.S. 83 

(1963). 

3. SDCL 23A-13-5 (Rule 16(a)(2)) specifically excludes f r om pre t r i a l 

discovery: 

Reports, memoranda , or other i n t e r n a l prosecut ion documents made by 

the prosecut ing a t torney or o ther employees of law enforcement agencies i n 

connect ion w i t h the invest igat ion or prosecut ion of th i s case, or statements 

made by the prosecut ion witnesses or prospective prosecut ion witnesses except 

as provided i n SDCL 23A-13-7 to 23A-13-10. 

4. SDCL Chapter 23A-13 (Rule 16) does n o t mandate d isc losure of a 

l is t w i t h the names an d addresses of prosecut ion witnesses. See United States 

V. Dark, 597 F.2d 1097 (6 th Cir . 1979), cert, denied, 444 U.S. 927 (1979); 

United States v. Dreitzler, 577 F.2d 539, 553 (9th Cir . 1978), cert, denied, 440 

U.S. 921 (1979); UnUed States v. Little, 562 F.2d 578 (8 th Cir. 1978). 

A t t empts a t the federal level to a m e n d Rule 16 to compel the disclosure 

of the names of prospective witnesses, by e i ther side, have been rejected by 
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Congress. SeeH.R. Conf. Rep. No. 414 , 9 4 t h Cong. 1st Sess. 12 (1975). The 

Conference Report accompany ing the 1975 Amendment to the Rules of 

C r im ina l Procedure notes: 

A major i ty of the conferees believe t h a t i t is n o t i n the interest o f 
the effective a d m i n i s t r a t i o n of c r i m i n a l jus t i ce to require t h a t the 
Government or the defendant be forced to reveal the names a n d 
addresses of i t s witnesses before t r i a l . D iscouragement of 
witnesses a n d improper contacts directed at in f luenc ing the i r 
test imony, were deemed p a r a m o u n t concerns i n the i n f o rma t i on of 
th i s policy. 

No tw i ths tand ing the above, the State is w i l l ing , 7 days before t r i a l , to 

provide Defendant w i t h a l i s t of the State's witnesses i f Defendant is w i l l i n g to 

reciprocate and provide a l i s t of Defendant 's witnesses to the C o u r t a n d 

prosecut ion at the same t ime . Th is reciprocal discovery w i l l cer ta in ly be 

he lp ful to the C o u r t a n d par t ies to ascerta in d u r i n g vo i r d ire , i f any of the 

witnesses are re lated to, o r know , any of the prospective j u r o r s . 

I n responding to Defendant 's specific requests i n h i s n u m b e r e d 

paragraphs of h i s Mo t i on , the State w o u l d respond as follows: 

1. Statements of the Defendant: 

The State w i l l provide as discovery. 

2. Oral s ta tement by Defendant: 

The State w i l l provide as discovery. 

3. T ransc r ip t of Defendant 's t es t imony before the G r a n d J u r y : 

The De fendant has no t testif ied before the G rand J u r y . 

4. Defendant 's c r i m i n a l record: 
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I f w i t h i n the State's possession, the State w i l l provide as 

discovery. 

5. Books, papers, document , photographs a n d tangible obiects: 

See pa rag raph l(b.) of State's Response. I f the tangible 

objects canno t be copied, the State w i l l a l low Defendant to inspec t 

or review u p o n a m u t u a l l y agreeable t ime pr i o r to t r i a l . 

6. Reports of scienti f ic test a n d men ta l examinat ions : 

The State w i l l provide as discovery. 

7. G rand J u r y t r ansc r i p t : 

The State w i l l no t oppose Defendant 's request for a n order 

for the G r a n d J u r y t r ansc r i p t u n d e r the same cond i t i ons l i s ted i n 

the Protective Order Regarding Discovery Filed here in . 

8. Wr i t t en statements made by potent ia l witnesses: 

The State w i l l provide as discovery any w r i t t e n s tatements of 

any a c tua l witnesses the State in t ends to ca l l a t t r i a l . 

9. Recorded s ta tements of po tent ia l witnesses: 

The State w i l l provide as discovery a copy any stenographic, 

mechanica l , e lectr ical , or other record ing , or t r ansc r i p t s of 

v e rba t im rec i ta ls of ora l s tatements made by any actual w i tness 

the State i n t ends to cal l at t r i a l . 

10. Witness s tatements and law enforcement invest igat ion reports : 
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A l t h o u g h no t requ i red to be disclosed u n t i l the wi tness 

testifies on d i r ec t examina t i on , the State w i l l provide Defendant 

witness s ta tements and law enforcement reports as discovery. 

11 . Brady mate r i a l : 

Pu r suan t to Brady, the State is obl igated to t u r n over 

evidence t h a t is b o t h favorable to the accused a n d mate r i a l to 

Defendant's g u i l t or p u n i s h m e n t . Accord ing to the Supreme Cour t , 

"[e]vidence i s ma te r i a l on ly i f there i s a reasonable p robab i l i t y t h a t , 

had the evidence been disclosed to the defense, the r e su l t of the 

proceeding w o u l d have been different. A 'reasonable p robab i l i t y ' is 

a p robab i l i t y suf f ic ient to unde rm ine confidence i n the outcome. " 

United States v. Bagley, 473 U.S. 667 , 682 (1985); see also 

Pennsylvania v. Ritchie, 4 8 0 U.S. 39 (1987). The Defendant s i m p l y 

does n o t have the unfe t tered r i gh t to ob t a in everyth ing i n the 

possession of the prosecut ing at torney. See State v. Sahlie, 245 

N.W.2d 476 (S.D. 1976); United Sttes v. Argus, 427 U.S. 97 (S.D. 

1976); United States v. Piatt, 679 F.2d 1228 (8th Cir . 1982); United 

States V. SmUh, 552 F.2d 257 (8th Cir . 1977). As the Sou th 

Dako ta Supreme Cour t said i n State v. Muetze, 368 N.W.2d 575 

(1985), "Brady . . . is n o t a fishing l icense; i t does n o t p e rm i t 

defense counse l to ransack prosecut ion files and l aw enforcement 

agencies' filing cabinets . " (citations omi t ted ) . 
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The State w i l l provide as discovery a l l wi tness s tatements 

and invest igat ion reports as ou t l i ned above. Defendant w i l l have to 

make the de t e rmina t i on as to w h a t is favorable to h i m a n d w h a t is 

impeach ing in f o rmat i on . 

f 
12. Photographs: 

The State w i l l provide as discovery a l l photographs t aken i n 

connect ion w i t h the charges against the Defendant. 

13. C r i m i n a l records of any po tent ia l witnesses: 

The Defendant has prov ided no basis for th i s discovery 

request. 

Clearly, the federal case of Brady v. Maryland does n o t 

require the State to provide prosecut ion wi tness c r i m i n a l records 

as discovery or the E i gh th C i r cu i t Cour t of Appeals, i n United 

States V. Taylor, 542 F.2d 1023 (1976), w o u l d no t have he ld t h a t 

such requests are inappropr ia te . I n d iscuss ing th i s issue i n 

Taylor, the E i g h t h C i r cu i t C o u r t of Appeals stated: 

Th i s content i on is w i t h o u t me r i t since t h i s c ou r t 
has r u l e d t h a t the c r i m i n a l records of such witnesses 
are n o t discoverable. Hemphill v. United States, 392 
F.2d 45 , 48 (8th Cir. ) , cert, denied, 393 U.S. 877 , 89 
S.Ct. 176, 2 1 L.Ed.2d 149 (1968). The legislative 
h i s t o r y accompany ing the recent ly amended Federal | 
Rules of C r im ina l Procedure indicates t h a t the 
H e m p h i l l ru l e is in tac t . The House of Representatives, 
i n cons ider ing the proposed amendments to the 
Federal Rules of C r i m i n a l Procedure, approved | 
proposed Rule 16(a)(1)(E) w h i c h w o u l d have ent i t l ed j 
de fendants to discover a l l c r i m i n a l convict ions of the 
Government witnesses. H . Rep. No. 94-247 , 9 4 t h 
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Cong., 1st Sess. 15 (1975), r ep r in t ed i n 2 U.S. Code 
Cong. & A d m i n . News, p. 687 (1975). However, the 
Senate rejected th i s prov is ion a n d the House a n d 
Senate conferees adopted the Senate pos i t i on a n d 
deleted proposed Rule 16(a)(1)(E). H.Conf.Rep. No. 94 -
414 , 9 4 t h Cong., 1st Sess. 12 (1975), r ep r in t ed i n 2 
U.S. Code Cong. & A d m i n . News, p. 716 (1975). 

United States v. Taylor, id. at 1026. Therefore, based o n the 

above, the State w i l l n o t provide as discovery of any c r i m i n a l 

records of the State's witnesses. 

14. Names, addresses and telephones n u m b e r s of a l l persons w i t h 

knowledge whatsoever concerning the charges aga inst the 

Defendant: 

The Defendant has provided no basis for t h i s discovery 

request a n d is overly b road . 

15. Names, addresses a n d telephones n u m b e r s of a l l persons 

interv iewed by law enforcement: 

The State w i l l provide as discovery a l l w i tness s tatements 

and invest igat ion reports as ou t l ined above. The Defendant has 

provide no basis for h i s request for addresses a n d te lephones 

nu m b e r s for a l l persons interv iewed by law enforcement. 

16. A l i s t of a l l phys i ca l evidence: 

As o u t l i n e d above, the State w i l l provide a l l phys i ca l evidence 

or tangible objects i n the possession of the State. The State is -

unde r no ob l i ga t ion to provide a l i s t of the same. 

17. Names, addresses a n d c u r r i c u l u m vitaes of experts : 
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The State w i l l provide the names a n d c u r r i c u l u m vitaes of i t s 

experts. The State is u n d e r no ob l igat ion to provide the addresses 

of the same. 

18. Names, addresses a n d telephone n u m b e r of a l l witnesses a t the 

t r i a l : 

See pa rag raph 4 of the State's Response to Defendant 's 

Discovery Mot i on . 

19. Copies of a l l press releases: 

The Defendant has prov ided no basis for th i s discovery request. 

I n s u m , the State is w i l l i n g to provide a l l s t a tu to ry discovery mater ia ls as 

we l l as any Brady mater ia l s to the at torney for the above named Defendant. 

Dated t h i s 1 5 * day of A p r i l , 2016 . 

Respectful ly submi t t ed , 

-
Bren t K. Kempema 
Ass is tant A t t o rney Cenera l 
1302 E. H ighway 14, Suite 1 
Pierre, SD 57501 -8501 
Telephone: (605) 773 -3215 
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CERTIFICATE OF SERVICE 

The unders igned hereby certif ies t h a t on A p r i l 15, 2016, a t r u e and 

correct copy of the Response to Defendant 's Request for Discovery i n the mat ter 

of State of South Dakota v. Joop Bollen was served v ia Odyssey File fit Serve 

u p o n Reed Rasmussen at rrasmussen@sbslaw.net . 

B r en t K. Kempema 
Ass is tant A t to rney Cenera l 
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