
AMENDED AND RESTATED
CONSULTING CONTR"'\CT

SOUTH DAKOTA DEPARTMENI OF TOURISM AND STATE DEVELOPMENT

AND
SDRC.INC.

THIS AGREEMENT is made and entered into the 22nd day of Decembel*z-o.ol by and

tretween the South Dakota Department of Tourism an<l State Development ('D ISD") and

SIDRC, Inc., a South Dakota corporetion ("SDRC")'

RECITAI,S

A" DTSD is an agency and instrumentality of the State of South Dnkota empowered and

clirected to promote ""oni-i" 
developrnent in South Dakota and to enter into public-private

partnerships for the pufpose of promoting economic development in snuth Dakota'

B. Pursuant to a lefter niling dated April 2,2004, as revised by a letter ruling dated June

13,2004;an undated letter ruling issued in response.to a l)ecember 10, 2006 request; a letter

ruling dated June 25, ZOO3; aoO in undated letier ruling entitled Third Amendment revising the

lune 25, 2008 Ietter ruling, DTSD has been designated by s"^u I customs and Immigration

Iiervice ("ClS") ut t ..giinul center (the "Regional Center'') for the purposes 'f 
and pursuant to

tt CFR 204.6 and other applicable law'

C.sDRcisaSouthDakotacorporationrvithitsprincipalplaceot'business.inAberdee4
liouth Dakota. SDRC and its principal, ioop Bollen, have extensive experience in the marketing

and administration of the so-called 'iEB5 Program" providecl for and authorized by 8 CFR 204 6

imd other aPPlicable law.

D. DTSD desires to contract with SDRC for the purpose of having SDRC administer the

)Regional center *o ttrc pns Program and to market the EB5 Progam for the benefit of South

Dafota. all in conformity with applicable ststutes and regulations.

AGREEMENT

BasedupontheforegoingRecitalsandforgoodandvaluableconsideration,thereceipt
rud suffrciency of which is ickri-,wledged by each of the parties hereto, the parties agree as

follows:

1. SDRC shall undertake all activities necessary to administer the Regional center for

DTSD, which administrative duties shall include, but not necessarily be limited to, the following'

a. contacts with cls fbr ancl on behalf of DTSD, including but not iimited to filing ali

necessary reports, ."qut* iot apprwal, notifications, and responding to inquiries from CIS'

sDRC's duties hereunoer stratt inctuae giving such notifrcations and obtaining such approvals of

iti"agt"totent and the terms hereof as may be required by CIS;



b. Maintaining all records anrl reports required by 8 cFR 204'6 and other applicabie law;

c'MakingrecommendationstoDTSDrelatingtoimprovementsorchangestotheEB5
program or the Regio;;ru;; in orderto keep pacJwith dlvelopments in the EB5 Program

generally and to r**r" ,i*priitiu* titrt "trrr,''"gionut 
centers in the U'S' and similar programs

abroad;

d.Recommendingandadministeringsuchactionsasare'nece$sarytomaintairr
comptiance with atl "ppilili; 

rules and ,*fir"tiont t"lating to the EB5 Program and the

Regional Center;

e. Servicing existing EB5 Program projectS in south Dakota' including but not limited to

compliance with the *ooi'o-'i"g, ""oiA-t"Jp* rytltf"rting requirements of CIS and 8 CFR

204.6 and other appiicable f-*]'n [st of existii'g EB5 Program projects in South Dakota is

attached hereto, **ffiu, n*ftiUit A, and is incirporated herein by this reference;

fDevelopmentandmaintenanceofanappropriatewebsite.Thecontentofthewebsile
shall be provided to uiSn for its review **dfi,; prior to the website becoming available to

the public; and

g. Such other and further duties as are necessary to carry out the foregoing or as may be

agreed uPon bY the Parties'

2.ConditioneduponfilingofthrsAgreementwith,Clsldalrynecessaryapprovals
hereof by CIS, DTSD;|Jy gru;rr1" SPR| the non-exclusive right and privilege to market

projects for developm;;i#" the Regional center's territory, as such tcrntory may 0e

established uoO upprou.A aom time+o-titt UV df S-' It is i"np agreed' however' that in the

event there are no projeots available.fot SDRj ;ithi" the Regional-Center's service area' then

SDRC mav particip;il;;""r,s witlr the service areas of other regional centers'

3. SDRC sirall have the obligation to market all projects proposed.by ?TSD 
for the EB5

program (within ,hr;;;; i""luofo within the Regional center), provided that:

a. 'Ihe proposed project uses the loan model of investnrent; and

b. 'the project is feasible, financially sound' marketable and competitive' as determined

by SDRC, acting reasonablY

SDRC shall have a first right of refusal otrall future projects proposed for the Regional

Center using the "loun" model oflnvestment SDRC must gtve notiie of its right to exercise its

right of frst refusal *i*"" ii business Ouv* orttttiving noiice of the prop'csed proiect from

DTSD.

4. should SDRC not have the obligation to market a propoS'!31oject as Prwided herein'

or if sDRC elects not to pursue u propor.iproject tbr aoy ,*aron, DTSD may contract with



another person or entity to promote said.project or undertake it on its own without any further

obligation to SDRC conceming that project'

5.SDRCmaynotbeginpromotingaprojectm''DTl?withoutfustobtainingDTSD's
written conseilt, which consent may not be unreasonably withheld' DTSD agrc€s to provide its

response to such ,"qu"ri, *iifrin 30 days of u *.itteo su"brnittal to DTSD' DTSD n*y withhold

its consent for any reasonable cause, including but not limited to the following:

a. The proposed project is not feasible;

b'TheproposedprojectviolatesthepublicpolicyofthestateofSorrthDakota;

c. 'Ihe proposed project is not consistent with DTSD's overall objectives for economic

development in South Dakota.

6, In consideration of sDRC',s administration of the existing EB5 projeas lis-ted on

Exhibit,\ DTSD ,t,uu-p'y to SDRC a fee of $45,000'00, payab]9 as follows: $22,500,00

il;i; ,p;n executionoithis Agreement and $jZ,SOO'0O payable on or beftrre January 15'

2010. sDRc shall not utilize e4uipment or facilities of DTSD or the state of south Dakota in

connection with this egt.;*"niu$sent advance written pa'mission from DTSD'

7. In consideration of D'tSD's grant to SDRC of the non-exciusive right and privilege to

promote EB5 projectr *itftio the Regioial Center's territory, SDRC agrees as follows:

a.Exceptasotherwiseprovidedherein,SDRCshallestablishandsetasidecertainfi'rnds,
further described below and knbwn as the Expense Fr'rnd, Indemnification Fund One and

tndemnification Fund Two, to be held by and in the name of SDRC

b. The Expense Fund and Indemnification Fund one shall be fi"rnde<l ftom a fee

collectible from sDRc toiirror. projects risted on the attached Exhibit "8" and for any future

projects undertaken UV SOpC heieunder. thefee for each project shall be agreed upon rn

writing by DTSD anjSnnC and said writing shall be appended to this Agreement as an Exhibit'

The parties ug,.", ho*,.,er, that the fee f91 e-ach project 
'halt 

ue based generally upon the

following: ,.n p"r..nioiitt. originution/closing'fee and t1e1ty-frve basis points of anv and all

interest collected in connection *ittt the projeciexcept for SD.IF LP 1 and SDIF LP4's prolects

where 10 basis point, i, 
"g.eed 

upon. gy *uy of example^andnot limitation' if a project bears

an interest rale of two p"tl.tt und th. loan amount is $1,000 00, the annual interest payable

would be $20.00 aoO-tte i.e pavable by SDRC would be $2.50 If the projer;t is structured as a

multi.year loarr, the fee payable !v S?19 shall be based on the interest coilected each year of

the loan. By way of example and not limitation' if interesl of $20'00 is payable each year for

five years, the fee payable by SD_RC on account ofthat project shall be based, in part' on an

anticipated t'ee payatle Uy SbnC- on^account of interest of' $12' 50 SDRC aglees it will at a

minimum charge an origination fee forcach projecf 
-except 

for SDIF- LP I and SDII LP 4 where

no origination fee is *fT*"t.a by SDRC lnc,, of notless than 1% of the capital to be raised

tkough the EB5 progfam and that it will chalge an interest rate of not less than twenty-five basis

points SDRC shatt irake all reasonable effois to collect said origination fees and interest for



each project, In the event SDRC does not make reasonable efforts to collect such fees and

interest, DTSD may collect such fees in SDRC's name and SDRC hereby grants D'ISD a limited

power of attorney for that purpose.

c. The fee shall be collectible and payable as described in this paragraph 7 on all project

listed in Exhibit n r*r.pt1oi Snff LPl and SOff lp 4 for which the fee of l0 basis points is

ug.."O on and for which no origination fee is collscted by SDRC Inc'

d. The fee shall only be payable into the funds described above upon collection by

SDRC of the moneys to which the feE is attributable

e. The fees payable to the Expense Fund and Indemnification Fund One as provided

herein shall be paid fiist into Indemnification Fund One' Except as otherwise'provided below in

subsection z(0, tndemnification Fund One shall be used for the purposes of (i) satis$ing any

oUtilution, oi'SnnC to indemnify DTSD as provided-herein.which are not covered by and paid

under the policy or policies of insurance provided for below in paragraph I 6 and not paid out of

Indemnification Fund Two; and (ii) reimbursing DTSD for expenses it may incur in investigating

or defending claims made or whlifiDTSD beliives may be made against it arisin,*out of the EB-

5 program ilr reiation to which DTSD is not entitled to indemnification from SDRC pursuaxt to

ini, a!-*.*ent. SDRC shall pay over funds out of lndemnification Fund One for the purposes

of suUiection 7(e)(ii) above upoo *itt.n request liom DTSD'.Except as otherwise pro-vided

below in subsectio' Zlq, tno. iu no limit onthe balance to be held in Indemnification Fund One'

f. Moneys ttom Indemnification Fund One shall liom time-to-time be swept into the

Expense Fund as provided in tbis subsection 7(f). As funds accurnulate in Indemnifisation Fund

Onr, tt.y shall be swept into the Expensc Fund and used to pay current and fi"rture expenses

incurred orto be in"urieO by representatives of DTSD (D in connection with essisttrnce provided

UV O1SO *O others i" pt."iOiiig information concerning projects to be undertaken by SDRC;

(ii) promoting rh* fn-slrogratJand plgl.Ttt related thereto generally, whether a project is

undertaken by SDRC or otft!r*it.; and (iii) in connection'riith the monitoring and review of

SDRC's activities by DTSD pursuant to paragraph 14 below. Moneys shail be swept into the

Expense Fund period;ully ; directed Ui.OfbUin writing until such time as the balance of the

Expense Fund equals igi'g,OOO 00, at wirich time no additional moneys shall be swept into the

Expense Fund unless and until it is necessary to replenish it so as to bring the balance ofthe

Expense Fund back to $350,000.00. Any expenses to be-paid out of the Expense Fund must first

be approved in writing by the Secretary oiOtSO or the Slcretary's designee (so designated in

writing) and DTSD'siu*in"r, ms.nager. (As of the date o1'this Agteement, DTSD's business

manager is Mardell Davis) SDRC may conclusively rely rLlpon any such written approval when

paying our li-rnds uu ,"qu"rt*a by !tSO^ In no everit may funds from the Expense Fund be paid

to or on behalf of anyJtpfo'"" of the State of South Dakota in such a maruler as to constitute

compensation to any such employee for services provided by that employee.

g. In addirion to the Expense Fund and lndemnification Fund One, there shall also be

established an Indemnification F'und Two, to be funded from collected revenues of sDRc net of

reasonable eKpens€s incurred by sDRC to cary out its and duties and obligations hereunder' and

rn any event revenues other than the fees described above in subparagraph ?1b) lndemnification



lFund Two shall be used solely for the purpose of satisSing any obligations of SDRC.to

indemnify DTSD as provided herein whiCtr ale not covered by and paid under the policy or

llolicies of in urunce provided fbr below in paragraph 
I 
6 

-9n 
or befbre November I , 20 I 0' or

ireceipt of the originafion fee from the SDIF LP3 - Basin Electric Porver Cooperative project,

.whicirever o""u., first, SDRC shall fund the balance of Indemnification Fund Two in an amount

:not less than $500,000.00. it is anticipated that an additiona.l $500,000.00 will be deposited on

,rr befbre December 31, 2010, but in any event said additional $500,000 00 shall be deposited no

llaterthanDecemberst,Zott. fqolateithanDecember3l,20ll,thebalanceoflndemrtification
,Fund Two shall be not iess than $1,000,000,00, atwhich time SDRC shall have no further

,rbligation to deposit additional moneys into Indemnilication Fund Two unless necessary to

rrest;eabalanciof$l,000,000.00afterthepaymentofclaims. SDRCmaynotutilizeanyofthe

.fees described above in subparagraph 7(b) to fund Indemnification Fund Two' Indemnification

.Fund Two shall be utilized iofyloi the Exisring EB5 Projects described on Exhibit B and any

l,ater EB5 projects undertaken and described inln Exhibit to this Agreernent as contemplated

rlbove in subparagraPh 7(b),

h. The fees payable from SDRC pursuant to the terms of this paragraph 7 shall be

payable within 6o days of receipt of the ipplicable revenue by sDRC and shall be payable

lwithout any obligation on the part of DTSD to make demand therefor. Payment shall be made

iinto Indemnificaiion Fund One as provided above. Contemporaneously with such payment,

SDRC shall provide notice of such payment to DTSD and copies of records reasonably

icceptable to of SO veriq,ing the amount collected by SDRC. SDRC shall provide DTSD with

reasonable access to SoiC's books and records directly relating to SDRC's receipt of fees and

rnterest paymefis on account of projects so that DTSD may assure itself that SDRC is remitting

Fees into the Funds as required by this Agreement

i Anghing in this paragraph 7 to the contrary notwithslanding, the fees payable from

SDRC p*ru*t to-the terms of tnii paragraph 7 shall!. ry9lTy federal or state income tax

obligations of SDRC on account of the fees collected by SDRC from project sponsofs'

partlcipants or investors. It is agreed for the purposes of calculating SDRC's federal.income tax

luriguiion that the funds deposiLd into the accounts described in this paragraph 7 will be treated

on a last-in basis.

g, Upon the termination and winding up of the business and affairs of SDRC or the

termination of tnis Agreement, whichever oicurs first, the balance of the Expense Fund shali be

paid over to DTSD. iJpon the'termination and winding up r:f the business ancl affairs of SDRC

and written demand therefor from DTSD, the balance of Indemnification Funri One shall be paid

over to DTSD. In the event DTSD fails to rnake written demand therefor, the balance then

remaining in Indemnification Fund One, less any amount.not then obligated.or reasonably

n"..rr-ito pay known or anticipated claims, shall be paid over to DTSD six years and sixty

days after the tennination and winding up of the business arrd affairs of SDRC or six years and

sixty days after termination of this Agreement, whichever occurs fust. Six years and sixty days

atei ttre termination and winding ,rp of tht business and aftairs of SDRC or six years and sixty

auyr un*r the termination of thiJfureement, whichever occurs first, any balance of

Indemnification Fund Two not t}en obligated or reasonably' necessary to pay known or

anticipate6 claims shall be paid over to the shareholders of SDRC. In order to facilitate the



u/inding up of the affairs of sDRC, the balance of lnderrnifioadon- Fund Two may be paid to an

€iscrow agenr uponr"rr* unJ conditions r;;;"b1;;;*ptable to DTSD and consistent with

IIDRC' s obligations hereunder'

g.SDRCherebygrant$DTSDasecurityinterestinthlp.xoenseFund,Ir:demnification

tr.und One and IndemnifiJation Fund Two,o*,il.,i"!;nC;s o6tigutions hereunder' including but

not limited to sDRC',s obligations * ino*^niry u"o ttoro DTSD and the state of south Dakota

harmless, SDRC "d;;;;."ut" 
ru"r,d#;;;*;nts asDTSD deems reasonablv

necessary to perfect d;;;y interest i"rir. ir""J-?*ed by this paragraph 9 including, but

,r"iiititl,A to, a Deposit Account Control Agreement'

l0.IheExpenseFund,Itrdemnifi.cationFundoneandlnclemnificationFundTwoshall
be maintained in un u*ouni-o, "r.o*ru 

fuliy insuredll tT l{:ral 
Deposit Insurance

Corporation o, ott.rriir-**r.*.4 against loss to DTSD;s reasonable satisl'aclion'

ll,AnyfeesreceivedonaccountoftheexistingF,B5Programprojectslistedonthe
attached Exhibit e ,nurii"r* io tt. u*o.n;;-snRC ui u putt of its fee for managing and

;il;;;tg said projects as provided for herein'

12. SDRC shail at its own expense retain such foreign agents, attorneys, accountants and

other consultants as i;;;;r""essary and appropriate to carry.out its duties and obligations

pursuant to this Agreement. In order ro p.*li the integritv of the EB5 Program and the

continuedviabilityoftheRegionalCenter,SDRCn,aynotcontractwithanyfcrreignagent'
attorney, u..o,,nr*.1, ,r*,itt*t without Jfiil't prior written consent' which conssnt rnay not

be unreasonablY withheld'

lS.onceaprojecthasbeenagreeduponinwriting,,DTSDshallnotinterferewith
SDR.,s eftbrrs to mari<et said projeot;orJ"d;;ii"*."riirtat DTSD may order sDRc to

discontinue marketing a project uqon I *"irriJ rrr*ge in circumstances or tlpon DTSD

obtaining information that the,roject rs no ronger appropnate under the terrrLs and conditions of

this Agreement. Irr the event prsp t"*inut.u"u proj.rf p*r*nt to the terms of this paraEaph

13, DTSD sna' relmuur*. snnc rol. it, '"u'o*ule 
out-o'f-pocket expenses fbrr travel' advertising

and marketing, brrt specifically excluding *v r"tt owed t<iagefis, attorneys or other

professionals

14. SDRC shall maintain such books, records and reports as are cunently or in the future

reouiredbyCIS,sCFR204.6clrotherapplicableiaw,":.I1:lotherwisereasonablybe
required by DTSD. 

"$'Ra 
strait proviOe irue and correct copies of suclt books' records and

reports to DTSD u, "t"" 
as suctrbooks, records and reports are required to be provided to CIS,

but in no event less ;il; rh"" monthly. s;Rc";J prluioe DTSD or its clesignee reasonable

access to sDRC's original boOks, ,*ro, *i t.pnrt, *u.tt that DTSD car assure itself of

sDRC's compliance i,i,r' trr. record-keeping requirements conteined in tlris paragraph'

l5.SDRCagf€estoindemnifyandholdtheStateofSouthDakotaanditsdepartments'
ofiices, agencies ""ffi;;;;",t# 

0";;;s;ut not limited to DTSD) and its and their

elected officials, officers, employees, ug;r;i""nsultants harmless frorr and against any and



ali ciaims, causes, actions, causes of action and liabilities arising out of or related to the services

provided by SDRC and SDRC's officers, directors, employees, agents and consultants which are

in *y rvayrelated to this Agreement. Nothing in this paragraph shall require SDRC to provide

indemnification for any liability arising solely out of an act or omission of the State of South

Dakota and its departments, offrces, agencies and instrumentalities, and its and their elected

officials, officers, employees, agents and consultants'

16. SDRC shall purchase and maintain in force during the term of thi.s Agreement

professional tiability insurance from companies licensed to do business in South Dakota

providing coveragei reasonably ncceptable to DTSD and with limits of liability not less than

$f,OOO,ObO.O0 per occurrence and provide proofthereof to DTSD If said insurance is issued on

a,iclaims madd' basis, SDRC shall make arrangements reasonably acceptable to DTSD to

maintain'"tail" coverage for a period of six years after the termination and winding up of the

business and aflbirs otSffRC. 
- 

Said insurance shall cover SDRC's obligations to indemnify

provided for herein and shall name DTSD as an insured.

17. The term of this Agreement shall commence December 22,2AA9, and end June 30,

2014. This Agreement may be terminated at any time by either party for cause, including but not

limited to any-breach of this Agreement or the lack of good faith compliance by either party with

the terms of this Agreement.

18. This Agreement depends upon the continued availability of appropriated. 
.

funds, authority tom the South Dakota legislature to continue the EB5 Program and/or the

Regional Center and authority liom CIS to continue with the EB5 Program and/or the Regional

Center. 'fhis Agreement wilf be terminated by DTSD if the Legislature fails 1.o appropriate funds

or if the Legisliture or CIS withdraws such authority. Tern"tination for this reason is not a default

by the DTSb nor does it give rise to a claim against DTSPT Termination purstlant to this

paragrapn 18 shall not adect the duties and obligations ofthe parties as to proJects agreed to and

ongoing upon such termination.

19, The terms of this Agreement shall be construed and governed under the laws of the

State of South Dqkota and appficable federal law. Any larvzuit arising out of or pertaining to the

Agreement must be commenied in the state courts of South Dakota. Time is of the essence in

th! performance of the covenants, terms and conditions of t.he Agreement. l'his Agreement

constitutes thc cntire agreement of the parlies concerning its subject matter, and supersedes any

prior discussions, reprJsentafions or aBreements, wither oral or rvritten including, but not limited

io, the Consulting Ctntract between the parties dated Decernber ?2,2009. The terms of this

Agreement -uy 6Ay be anrended by a written document, execuled with the same formalities as

this Agreement.

20. SDRC mey not assign its rights, duties or obligations under this Agreement

(including any assignment intended as security for a loan or other obligation of SDRC) without

itsD'r prioi writtin consent, which consent may be withheld at DTSD's sole discretion

DTSD may assign its rights, duties and obligations under this Agreement to any otler

instrumenfulity of the st"of* goue^ment of South Dakota without consent. Unless otherwise

provided in th! legislation oi executive order creating a successor entity, this Agreement shall be



automatically assigned to any successor entity or instrumentality oreated by virnre of any

reorganization of the executive branch ol' state government'

2 i . SDRC ogrees to report to DTSD any event encountered in the course of performance

of this Agreement *ttittt ,*uuft, in injury to any person or-property, or which may otherwise

subject SDRC, the State of Sotrth Dai<ota or the State's officers, agents or employees to liability

SDRC shall report my such event to DTSD immediately upon discovery' sDRC's obligation

under this Section shall only be to report the occurrence of any event to DTSD and to make any

ort 
"r 

r.po* provided for by SDRC"; duties hereunder or applicable law' SDRC's obligation to

ieport si.,att not require disclosure of any information zubject to privilege or confidentiality under

law (e. g., attomey-client communications')

22. SDRC agr€es to avoid conflicts of interest, and to provide DTSD with prompt

written notification of *y tittumstsnces which may give rise io actual or apparent conflict of

interest. The existenc" oiun unresolved conflict of interest shall constitut€ caus€ to terminate

this Agreement.

23. Nothing in this Agreement shall be construed to give rise to a partnership or joint

venture between sDRc and DTsD oI any other agency or instrumentality of the state of south

Dakota. Rather, SDRC shall be acting as an independent contractor and this Agreernent is

intended to be in the nature ofa professional services and licensing agleement'

r*/
Datedttt:sffiaY o{.lfZ.ue* ' ?0lo

(SEAL)

SDRC, tnc

Its: ?rz gr.rJo^t ..

, r4.
Dated ttnsfi-day of June' 2010

South Dakota Department of Tourism and

State DeveloPment

Richald Benda" SecretarY



EXI{IBIT "A"
Existing EBS Projects

1. Van Winkle Dairy LP

2. Global Dairy LP

3. Winter Dairy LP

4. K&KDairyLP

5. Swier Dairy I-P

6. DrumgoonDairyI.P

7. Moody Dairy LP

8. Veblen East DairY LP

9. Northern Beef Packers LP (initial equity onl'y)



t.

2.

Exhibit "B"
Fees for Existing EB5 Projects

SDIF LPI - Dakota Provisions (100 EB-5)

SDIFLP2-DcaclrvooclN4ountainGrartdtlolel.C]asintr&EverrtCetlter
C n"oJ*ooa tlotel ct Casirto"; (up to 65 Ets-5)

SDIF LP3 -Basin Electric Power cooperative (up to 200 EB-s)

SDIF LP4 - Dakota Provisions (up to 20 EB-5)

SDIFLP5-BasinElectricPowerCooperative(uptolgadditionalEB.5)

SDIF LP6 -'Northern Beef Packers (tiO EB-5)

4

5

6.

Thefeesforprojectsl-6aboveshallbenegotiatedby.sDRCandDTSD,reducedto
writingandattachedur'*ioa"ndumtothisExhibitEnorateithanJanuaryl5,20r0. 

Ifforany

reason said fbes are not agreed upon by the close ofbusiness on January 15' 20i0' then the

standard fee set form uto?" in ruUr".tion 7(b) shatl apply to each ofprojects 1-6'

10


