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INTRODUCTION

Petitioner Darley International, Inc.’s (“Darley™) petition to compel arbitration against
the South Dakota International Business Institute (“SDIBI”) and, by extension, the South
Dakota Board of Regents (“Board of Regents™), is premised on three fictions: 1) that the SDIBI
may sue and be sued in its own name; 2) that SDIBI Director Joop Bollen or Hanul Professional
Law Corporation (“Hanul”) had the authority to act as an agent of the SDIBI or the Board of
Regents; 3) that Darley could acquire rights against the Board of Regents based upon an alleged
violation of exclusive representation rights arising from a contract that specifically states, “the
State of South Dakota is prohibited from granting exclusive rights to private entities in regards
to SDIBI EB-5 Projects” (Petition (Exhibit 1 thereto, pg. 1 of 15, § I(A)); and 4) that the Board
of Regents, although not a signatory to a contractual arbitration agreement, may nevertheless be
compelled to arbitrate Darley’s claims against the Board of Regents, even though the Board of
Regents has never sought to enforce any third party rights it may have under the contract.

As a matter of law, this Court cannot compel the Board of Regents to participate in the
arbitration that Darley demands.

STATEMENT OF FACTS

Darley’s pleadings arc inadmissible hearsay because they are only verified on
information and belief, Star Motor Imports, Inc. v. Superior Court (Shake) (1979) 88 Cal. App.
3d 201, 204. Thus, Darley relies solely upon the Declaration of Robert D. Stratmore for the facts
that it believes support its petition.'

Suffice to say that Darley believes this Court may compel arbitration because Mr. Bollen
was involved in the discussions leading to the Darley/Hanul contract and Darley “believed” that
Hanul and Mr. Bollen had the authority to bind the SDIBI and the Board of Regents.

The Board of Regents manages and controls the State university system for the State of
South Dakota. S.D. Const., Art. XIV, § 3; Warner Dec., pg. 1, 1 3. The Board of Regents, while a
State agency, also exists as a corporation, with the delegated power to sue and be sued and to

hold, lease, and manage its properties. SDCL § 13-49-11.

! Mr. Stratmore, Darley’s President, has been a California attorney since 1972. Ex. 7.
1
South Dakota Board Of Regents’ Opposition To Petitioner’s Memorandum Of Points And Authorities
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Northern State University (“NSU”) is one of the pub.lic institutions of higher education
under the Board of Regents’ jurisdiction. SDCL § 13-59-1. The Board of Regents operates and
determines the mission of NSU. Warner Dec., pp. 1-2, 993, 5; Ex. 2.

The SDIBI was created by official act of the Board of Regents in 1994, to replace the
existing International Business Center at NSU. Warner Dec., pg. 1, §4; Ex. 1. The SDIBI is
funded by the Board of Regents and the South Dakota Governor’s Office of Economic
Development, another State agency. Warner Dec., pp. 2-3, lines 25-10, 1 9; Bollen Dec., pg. 1,
2. Any money judgment or arbitration award against the SDIBI, for this or any other matter,
would be paid out of the funds of the State of South Dakota. Warner Dec., pg. 3, § 10.
Conversely, at the time this dispute arose any funds earned by the SDIBI were placed in an
account controlled by NSU. Warner Dec., pg 3, lines 10-12, 9. Employees of both the SDIBI
and NSU have received their paychecks on the account of the State of South Dakota. Meyer
Dec., pg. 2, 9 7; Bollen Dec., pg. 3, § 10. |

The SDIBI’s Directorl at all times relevant to this action was Mr. Bollen. Mr. Bollen,
who is not an attorney, was then an employee of NSU and listed in the staff directory for NSU.

Mever Dec., pg. 1, §3; Ex. 5; Bollen Dec., pg. 1, 192-3. The SDIBI is a constituent part of NSU

and the Board of Regents and has no independent legal capacity to sue or be sued, or to enter into
contracts without an express grant of authority from the Board or other official authorized to
grant such authority. SDCL § 13-49-11. Warner Dec., pg. 2, § 6; Jackley Dec., pg. 1, 1 4;
Shekleton Dec., pg. 1, 14. Mr. Bollen did not have authority to retain attorneys to perform legal
services for the SDIBI, nor did he seek such authority. Jackley Dec., pp. 1-2, 11 4-6; Warner
Dec., pg. 2, 9 7; Shekleton Dec., pg. 1,9 5.

The State of South Dakota prohibits the performance of legal services for the State except]
where performed by assistant or deputy attorneys general employed by the State, via contract
with a State agency filed with the South Dakota Attorney General, or by special written appoint-
ment from the Attorney General. SDCL §§ 1-11-4, 1-11-5, 1-11-15. Jackley Dec., pg. 1, G 4.

Su Ki Austin Kim, an attorney with Hanul, briefly appeared as an attorney for the SDIBI

at the hearing on Darley’s petition in federal court to compel arbitration, after first requesting

2
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permission to substitute in on September 30, 2008. Ex. 8, pp. 086-089. However, neither Mr.
Kim nor any attorney working for Hanul had authorization or appointment from the Board of
Regents or the South Dakota State Attorney General’s office to represent SDIBI or the Board of
Regents, in litigation or in any other capacity. Mr. Bollen did not have such authorization or
appointment, either. There is no contract authorizing Mr, Kim to represent the State of South
Dakota or any of its agencies. Jackley Dec., pg. 2, § 6; Warner Dec., pg. 2, { 8.

James Lynch, who represents the Board of Regents and its constituent part, the SDIBI,
has a legal services contract with the Board of Regents and a special appointment from the State
Attorney General’s office for this purpose. Jackley Dec., pg. 2,9 7; Ex. 3.

In August 2008, Hanul, which was not then a counsel of record, filed a “pro per”
opposition to the Petition by the SDIBI bearing Mr. Bollen’s signature. In September 2008, Mr.
Kim filed a request to substitute into the action as the SDIBI’s attorney, which the federal court
approved. Mr. Kim subsequently “represented” the SDIBI before the federal court at the hearing
on Darley’s Petition on October 6, 2008.

On October 7, 2008, the federal court ordered the SDIBI to participate in the arbitration
between Darley and Hanul, thereby exposing the SDIBI and, unbeknownst to that court, the
Board of Regents to liability under Hanul’s contract with Darley. The SDIBI, again
“represented” by Mr. Kim, subsequently participated in an unsuccessful mediation in December
2008. Petition (Exhibit 2 thereto); Bollen Dec., pg. 2, § 7; Ex. 4.

Throughout the foregoing events, Mr. Bollen purposefully aveided informing attorneys
for NSU, the Board of Regents, or the State of South Dakota of his dealings with Darley or
Hanul, or that these litigation events were taking place, and he continued to withhold this
information from them until January 23, 2009, when he realized that he could not make the
matter go away with just the assistance of Hanul. On that date, he contacted John Meyer, the
University attorney for NSU, about the problem and forwarded some documents relating to the
arbitration, but did not mention a lawsuit. On January 27, 2009, Mr. Meyer, having reviewed the
documents and become suspicious that a lawsuit might be involved, instructed Mr. Bollen to

bring him more documents related to the dispute, which revealed to Mr. Meyer the instant action

3
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but not the federal court order. Meyer Dec., pp. 1-2, 9 4-5; Bollen Dec., pp. 1-3, 1 4-9.

Neither the South Dakota Attorney General’s office nor the Board of Regents had any
knowledge of the existence of the federal action until January 27, 2009, and then only after Mr.
Bollen spoke to Mr. Meyer. Having spoken to Mr. Bollen and seen some of the court docu-
ments, Mr. Meyer immediately notified James Shekleton, the General Counsel for the Board of
Regents, of what Mr. Bollen had told him. Bollen Dec., pp. 2-3, 19 8-9; Shekleton Dec., pp. 1-2,
§ 6; Meyer Dec., pg. 2, J 6; Warner Dec., pg. 2, 11 6-8. The federal court order was discovered
shortly thereafter. Mever Dec., pg. 2, lines 4-7, § 5. Mr. Shekleton thereafter retained California
counsel to have the federal court vacate its arbitration order. Shekleton Dec., pg. 2, lines 1-5, § 5.

The Board moved to vacate the order and the federal court tentatively ruled that the
SDIBI was an arm of the State of South Dakota, shared the State’s Eleventh Amendment
immunity, and was not a “citizen” for the purposes of diversity jurisdiction; the federal court also
permitted Darley 60 days to conduct discovery on the SDIBI’s status, however. Darley asked the
federal court to postpone finalizing its ruling because Darley was considering withdrawing its
petition altogether. The federal court agreed. Darley thereafter filed a request for permission to
withdraw its petition, which was granted on June 15, 2009. Lynch Dec., pp. 1-2,  5; Ex. 8, pp.
090-091. The withdrawal effectively nullified the federal court’s October 2008 order. Darley
filed and served the Petition in the instant case on July 2 and 14, 2009, respectively.

ARGUMENT
L
STANDARD OF REVIEW

A. This Court Is Empowered To Decide The Issue Of Arbitrability.

The Board of Regents agrees that this Court, not an arbitrator, has the power to decide
the arbitrability of the dispute between Darley and the Board of Regents.
B. The Federal Arbitration Act Does Not Preempt California Arbitration Statutes

And Rules, And So California Law Governs.

Darley seemingly argues that California law, which only authorizes compelling parties

to a written arbitration agreement to arbitrate, gives way to a more lenient ‘apropriateness’

4
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standard under the Federal Arbitration Act (9 U.S.C. § I et seq.) (“‘FAA™), on the purported
basis that the FAA preempts California law. Darley is incorrect.

The U.S. Supreme Court has ruled that when a contract with an arbitration agreement
has a “choice of law” clause, the chosen forum’s law governs the arbitration process and rules to
be applied in compelling a party to arbitrate, even if it results in no arbitration taking place
where the FAA would have compelled arbitration. Volt Info. Sciences v. Leland Stanford Jr.
Univ. (1989) 489 U.S. 468, 477-479. Volt involved the application of section 1281.2 of the
California Code of Civil Procedure, the same statute invoked in the instant action.

The Court of Appeal for the Second Appellate District followed Volt, ruling that the
FAA’s limited preemptive powers did not preempt applying California law to a contract with a
“California law” clause. Efund Capital Partners v. Pless (2007) 150 Cal. App. 4th 1311, 1319.

The contract pleaded by Darley states that the contract is governed by and will be
enforced under California law. (Petition (Exhibit. 1 thereto, Section 13(B)). Consequently, the
provisions of California law governing the compulsion of arbitration apply to the Darley/Hanul
contract and the FAA has no bearing on the outcome of this action.

1L
THE SDIBI CANNOT BE SUED IN ITS OWN NAME, AS IT HAS NO LEGAL
CAPACITY INDEPENDENT OF THE BOARD OF REGENTS.

The Board of Regents is an arm and alter ego of the State of South Dakota. South Dakota
Board of Regents v. Hoops (D.S.D. 1986) 624 F. Supp. 1179, 1184. S.D. Const. Art. X1V, § 3;
SDCL g 13-49-1; Warner Dec., pg. 1, 3. Under South Dakota law, the SDIBI is a part of NSU,
which in turn is part of the state university system over which the Board of Regents presides.
Having not been granted authority by the South Dakota Legislature to sue or be sued (as opposed
to the Board of Regents, which has), neither the SDIBI nor NSU has the legal capacity to sue or
be sued. See, SDCL ¢ 13-49-11; Warner Dec., pg. 1, 6. Cf. Lazarescu v. Arizona State
University (D.Ariz. 2005) 230 F.R.D. 596, 601 ( Arizona State University cannot be subject to

suit because the Arizona Legislature has not so provided.)
5
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II1.

A THIRD PARTY CANNOT BE COMPELLED TO ARBITRATE A CONTRACT
DISPUTE WHEN IT HAS NOT AGREED IN WRITING TO ARBITRATE THE
DISPUTE OR TRIED TO ENFORCE ITS RIGHTS UNDER THE CONTRACT.

A. The Constitutional Right To Jury Trial Must Be Preserved Whenever There Is

Doubt As Te The Existence Of An Agreement To Arbitrate.

Although California law favors the resolution of contractual disputes by arbitration,
courts are nevertheless required to zealously guard the rights of a party to trial by jury, which is
basic and fundamental. Titan Group, Inc. v. Sonoma Valley County Sanitation Dist. (1985) 164
Cal. App. 3d 1122, 1127-1128; Cal. Const., Art. I, § 16. Thus, absent a clear and unmistakable
waiver of the right to jury trial, a court must deny a petition to compe! arbitration. /d, at 1129.

“Even the strong public policy in favor of arbitration does not extend to those who are
not parties to an arbitration agreement or who have not authorized anyone to act for them in
executing such an agreement.” County of Contra Costa v. Kaiser Foundation Health Plan, Inc.
(1996} 47 Cal. App.4th 237, 245.

B. Section 1281.2 Of The Code Of Civil Procedure Authorizes The Courts To Compel

A “Party To An Arbitration Agreement” To Arbitrate,

Sections 1281 and 1281.2 of the Code of Civil Procedure authorize courts to compel
parties to arbitrate but, by their own terms, limit that authority to parties to the arbitration
agreement. Code Civ. Proc. §§ 1281, 1281.2. Section 1280(e) limits “party to the arbitration”
to a party to the arbitration agreement. Code Civ. Proc. § 1 280(e).?

Moreover, these statutes extend only to written agreements to arbitrate and oral
agreements to extend or renew a written agreement. Code Civ. Proc. § 1281. Magness
Petroleum Co. v. Warren Resources of Cal., Inc. (2002) 103 Cal. App. 4th 901, 907-909.

C. As A Matter of Law, Darley Cannot Prove The Purported Agency Of Hanul Or

Mr. Bollen, Nor May The Board Of Regents Be Estopped From Denying Agency.

Darley argues that the Board of Regents and the SDIBI may be compelled to arbitrate

% The Board of Regents recognizes that there are judicially-created exceptions, which it will discuss further below.

South Dakota Board Of Regents’ Opposition To Petitioner’s Memorandum Of Points And Authorities
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under judicially-recognized exceptions to the “party” rule. The two exceptions upon which it
relies are 1) that agency and estoppel theories compel requiring them to arbitrate; and 2) non-
signatories may always be compelled to arbitrate if the contract with the arbitration clause is for
their benefit.

1. Darley Has Not Pleaded Or Proved That Hanul Had Authority To Act As An

Agent Of The Board of Regents.

Darley argues that Hanul was a duly-appointed agent of the SDIBI (and, by extension,
the Board of Regents). Indeed, Darley needs for Hanul to be an agency, as Hanul, not someone
in South Dakota, signed the Darley/Hanul contract. However, Hanul had no authority to act as
an agent, as a matter of law.

The existence of an agency relationship is not presumed but must be proven by the
plaintiff by preponderance of the evidence. Inglewood Teachers Assn. v. Public Employment
Relations Board (1991) 227 Cal. App. 3d 767, 779-780. Agency authority cannot be created by
the purported agent. It created by express authority granted by the principal or the ostensible/
apparent authority based on the acts and knowledge of the principal. Yanchor v. Kagan (1971) 22
Cal. App. 3d 544,549. Inglewood Teachers Assn., supra, 227 Cal. App. 3d at 781. Darley offers
no evidence of express authority granted to Mr. Bollen to take the actions he did, nor does it
offer evidence of knowledge by the Board of those actions. Thus, Darley offers no evidence that
Hanul was the Board of Regents’ agent when Hanul entered into the Darley/Hanul contract.?
Indeed, the only evidence is that Mr. Bollen and Hanul knowingly and deliberately avoided
informing the Board of Regents what they were doing.

Not being the Attorney General for South Dakota, Mr. Bollen had no authority to contract
with Hanul or retain Hanul as an agent of the SDIBI or the Board. Darley has presented no
evidence that Hanul was lawfully retained to perform legal services or otherwisé act on behalf of

the Board, or that Hanul had a contract of any nature with the Board or even with the SDIBI.

? Under South Dakota law, ostensible agency must be traceable to the principal and is not established solely by the
acts, declarations, or conduct of an agent; if the principal has had no dealings with a claimant, the claimant has no
recourse against the principal. Kasselder v. Kapperman (3.D. 1982) 316 N.W. 2d 628, 630. Darley had no dealings
with the principal, which is the Board of Regents.

7
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2. Darley Cannot Argue That Hanul Had Apparent Or Ostensible Authority, Such
That The Board Of Regents Is Estopped From Denying Hanul’s “Agency.”

Darley’s arguments rely in part on asserting that Hanul had ostensible or apparent
éuthority, and therefore the Board of Regents is estopped from denying Hanul’s agency.
However, Darley cannot establish the elements of estoppel, as a matter of law. In California, two
of the four elements of equitable estoppel are that 1) the party asserting it was ignorant of the
true state of facts, and 2) that party relied upon the conduct of the party to be estopped, to its
detriment.* EI Camino Community College District v. Superior Court (Information Associates)
(1985) 173 Cal. App. 3d 606, 613. Darley cannot establish either of these two elements.

Darley cannot claim ignorance of the true state of facts and its consequent detrimental
reliance. Even Darley knew that the SDIBI was nbt a private entity. The laws and rules
governing the authority of an employee of a public entity are matters of statute and a plaintiff is
held to constructive, if not actual, notice of any restrictions thereon. Id, at 613-614. Seymour v.
State of California (1984) 156 Cal. App. 3d 200, 205 fn. 3.° Coincidentally, the issue in E/
Camino was the enforceability of contractual arbitration clauses that had been signed by two vice
presidents for a community college district—but not approved by the district’s board, which by
statute had sole authority to bind the district. EI Camino, supra, 173 Cal. App. 3d at 612-613.

Based on the foregoing, as a matter of law Darley is charged with knowledge of Hanul’s,
and even Mr. Bollen’s lack of authority to contract with Darley and to offer Darley the vague
“unofficial exclusive rights” set forth in the Darley/Hanul contract.

El Camino further stands for the proposition that a public employee who has not been
granted official authority to act has no power to bind the employing public entity by virtue of his
ultra vires actions.

Perhaps more importantly, Darley knew that, with phrases such as “unofficial exclusive

rights,” Mr. Bollen and Hanul were making highly questionable assertions of their own authority

* South Dakota also requires these two elements, Dakota Truck Underwriters v. South Dakota Subsequent Injury
Fund (3.D. 2004) 689 N.W. 2d 196, 204, and only applies estoppel against public entities in exceptional
circumstances to prevent manifest injustice. City of Brookings v. Ramsay (8.D. 2007) 743 N.W. 2d 433, 674.

> In South Dakota, persons are presumed to know the law and the public entity status of public entities. Hanson v.
Brookings Hospital (S.D. 1991) 465 N.W. 2d 826, §28.
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to act, and was required to further investigate, as a matter of law. Civil Code § 19 states:

“Every person who has actual notice of circumstances sufficient to put a prudent man
upon inquiry as to a particular fact, has constructive notice of the fact itself in all

cases in which, by prosecuting such inquiry, he might have learned such fact.” Civ.
Code § 19.°

On October 4, 2007, before the Darley/Hanul contract was signed, Mr. Park responded to several
questions Mr, Stratmore had raised about some contract provisions. The correspondence restates
Mr. Stratmore’s questions and provides Mr. Park’s response to each question. Park Dec., pp. 1-2,
4 5; Ex. 6. In particular, Mr. Stratmore questioned the “unofficial exclusive rights” claimed by

Hanul. In response, Mr. Park stated:

“This is a big point. As I mentioned in my email, Hanul does not have an exclusive
agreement signed between Hanul and SDIBI. This is because SDIBI (Scuth Dakota)
SDIBI and Hanul felt that substance over form was important. WE wanted to start the
work and secure our place by our performance. Furthermore, State government
granting any sort of exclusivity is a major endeavor as you may know. Rather than to
spend time on formalizing everything, we’ve decided to use the time on creating

results. That strategy worked well as we have ‘implied’ exclusivity from SDIBI and
South Dakota.

“I understand that this alone can derail our agreement effort since we do not have
expressed right to base our agreement on. If Darley is willing to trust Hanul’s
relationship with SDIBI, our agreement will have the intended meaning. However, if

not, there might not be anything that Hanul can offer Darley to Darley’s legal
satisfaction.

“Hanul is conftdent that the working relationship between Hanul and SDIBI is
sufficient for Darley to take on the marketing efforts that it intends to. Therefore, our
agreement will be one of practicality rather than absolute legal right. That is the best
that we can offer at this time. We have had no reason to seek cumbersome, and may
be impossible, expressed exclusivity from SD attorneys. I hope you can reason our
rationale in this regard.” Ex. 6, pp. 037-038.
Mr. Park was candid and blunt: Hanul had no agreement with the SDIBI, the SDIBI was a South
Dakota functionary, and they were knowingly avoiding required governmental approval.
Mr. Park’s October 4, 2007, correspondence to Mr. Stratmore triggered Mr. Stratmore’s
duty to inquire about Hanul’s purported “agency” relationship with South Dakota and, indeed, |
the supposed authority of Mr. Bollen. Additionally, the very first page of the agreement should

have roused the suspicions of Mr. Stratmore, the attorney. Section 1(A) of the agreement states:

% South Dakota also requires diligent inquiry. A plaintiff “must show not only damages resulting from his reliance
on the appearance of authority, but also reasonable diligence and prudence in ascertaining the fact of the agency and
the nature and extent of the agent's authority.” Dahl v. Sittner (S.D. 1988) 429 N.W.2d 458, 462.
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“Because State of South Dakota is prohibited from granting exclusive rights to private
entities in regards to SDIBI EB-5 Projects, Hanul’s right to grant exclusive marketing
rights specified herein is based on the unofficial rights’ to exclusively market SDIBI
EB-5 Projects promised by SDIBI to Hanul and therefore shall be valid only while
Hanul’s rights are honored by SDIBI and all rights, powers and authorities granted to
DARLEY herein shall terminate when Hanul’s rights are rescinded by SDIBL.”
Petition (Exhibit 1 thereto, Section 1(A), page 1 of 15).

Translated into plain English, and in light of the October 4 correspondence just two weeks
earlier, Mr. Stratmore knew that this clause meant ‘The State of South Dakota is really in charge
and will never grant exclusive rights of this nature, so the SDIBI is unofficially (i.e., without
authority) giving us “exclusive” (wink, wink) rights that we hereby pass on to you for as long as
we are all able to maintain this artifice by keeping the State out of the loop.’

This is the agreement that Darley urges this Court to ifnpose upon the Board of Regents.
Any prudent person in Mr. Stratmore’s position, let alone a prudent attorney, would have
questioned whether Mr. Bollen or Hanul had authority to do any of the things that had taken
place during negotiations. Indeed, a reasonable person should have wondered if Mr. Bollen and
Hanul were actually breaking South Dakota law. If Mr. Park’s October 4 letter did not already
inform Mr. Stratmore, the attorney, that government approval was needed for what they were
doing, a reasonable inquiry would have quickly revealed that Hanul had no authority to represent
the SDIBI and Mr. Bollen had no authority to negotiate or approve the Darley/Hanul contract.

The concepts of apparent authority or ostensible authority are the same as an estoppel
argument, in which the defendant is purportedly barred from denying the authority of its agent
because of the plaintiff’s blameless ignorance and detrimental reliance on the agent’s
representations. See, Armato v. Baden (1999) 71 Cal. App. 4th 885, 897 fn. 4 (citing Baptist
Memorial Hosp. System v. Sampson (Tex. 1998) 969 S.W.2d 945, 948, fn. 2). South Dakota law
similarly views these theories as interchangeable. Federal Land Bank of Omaha v. Sullivan (S.D.
1988) 430 N.W. 2d 700, 701 (citing Chleboun v. Varilek (S.D. 1965) 136 N.W. 2d 348).

Lastly, the Petition’s description of a private corporation, SDRC, Inc., as an extension of

the SDIBI is not only inadmissible speculation but actually false. The SDRC was never

? Amazingly, Darley pleads the “unofficial” rights in paragraph 8 of its Petition as though this establishes Hanul’s
authority rather than calling it into question.
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approved or authorized by, or affiliated with, the Board of Regents or the SDIBI. Warner Dec.,
pp. 3-4, 1 13-14; Ex. 9,

3. The U.S. District Court’s Now-Defunct Order Is Irrelevant.

Curiously, Darley acts as though Hanul’s lack of agency authority does not matter, as
though Mr. Bollen’s “authority” will suffice. This is the point at which Darley undoubtedly will
try to fall back on the defunct order of the U.S. District Court and the FAA, attempting to argue
that Mr. Bollen’s authority has already been adjudicated. The Board of Regents has already
shown why the FAA is inapplicable to this case. The District Court’s order is also inapplicable.

First, Darley dismissed the federal action in the face of the Court’s stated intention to
dismiss it once it learned that the SDIBI was a public entity; the order thus is not a final
adjudication, as the matter was dismissed. More importantly, a federal court order issued in
excess of its jurisdiction is void. Watts v. Pinckney (9th Cir. 1985) 752 F. 2d 406, 409. Thus, the
federal court’s order, made in violation of the Eleventh Amendment and section 1332 of title 28
of the U.S. Code (because a state is not a “citizen” for diversity jurisdiction purposes), was
void—which is why the federal court was going to dismiss the action before Darley acted
preemptively. It is not authority for any purpose.

Second, the Board of Regents was not represented in the federal action until long after the
order was issued. Indeed, there was no legal representation at all, at the time that Mr. Bollen, a
non-attorney, filed opposition to the federal petition.

Lastly, the federal court’s order was issued under the authority and standards of the
FAA?, not under the Code of Civil Procedure, which governs here and contains more specific

requirements that Darley does not meet. Thus, the federal court’s ruling is simply inapplicable to

the instant case.

§ Moreover, the Federal Arbitration Act does not apply to a claim that the federal court would have jurisdiction ovey
absent the arbitration agreement (9 U.S.C. § 4), because, as the Board of Regents demonstrated in federal court, the

Board of Regents and the SDIBI had Eleventh Amendment immunity and were not “citizens” for purposes of
diversity jurisdiction.
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4. Even If Mr. Bollen Were Presumed To Be An Agent, He Did Not Sign An
Arbitration Agreement.

Aside from the absence of evidence of Mr. Bollen’s purported authority to bind the Board
of Regents or to support its ¢claim that the SDIBI has the capacity to sue or be sued, one simple
fact still works against Darley: Mr. Bollen did not sign the arbitration agreement.

The “subsequent ratification” of the Darley/Hanul agreement by the SDIBI is nowhere to
be found in the evidence and ignores the lack of authority of Mr. Bollen or the SDIBI to ratify
anything. Moreover, Darley offers no evidence that such “ratification” was made in a writing
that agreed to arbitrate disputes. There still is no written agreement by Mr. Bollen to arbitrate.

This Court only has authority to compel arbitration pursuant to a written arbitration
agreement. Magness, supra, 103 Cal. App. 4th at 907-909.° If Hanul was not lawfully acting on
the Board of Regents’ behalf and did not bind the Board of Regents, there is no written
arbitration agreement to which the Board of Regents (or the SDIBI) can be said to have
subscribed; hence, there is no written arbitration agreement to enforce. This Court is without
authority to order the Board of Regents or the SDIBI to arbitration, as a matter of law.

D. The Non-Signatory Arbitration Cases Cited By Darley Do Not Apply To The

Instant Case.

Darley cites several cases for the proposition that a non-signatory third party beneficiary
of a contract with an arbitration clause may be compelled to arbitrate. However, Darley fails to
provide any context that makes these cases applicable to the facts in the instant case.

Matthau v. Superior Court (William Morris Agency, LLC) (2007) 151 Cal. App. 4th
593, involved the son of actor Walter Matthau and a “loan-out” company, each of whom were
successors in interest to Matthau’s rights (royalties, etc.) following Matthau’s death. The
William Morris Agency had received a commission from such benefits, as Matthau’s agent.

The successors refused to pay commissions to the agent. The agent demanded arbitration

pursuant to the Screen Actors Guild contract arbitration clause, on the theory that the son and

? The lone exception, an oral agreement to extend or renew an expired written agreement, is not applicable here.
Code Civ. Proc. § 1280(f); Magness, supra.
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the loan-out company were third party beneficiaries to Matthau’s contract and thereby bound to
his obligations. The court found that they were not third party beneficiaries and refused to
compel arbitration. /d, at 602. Thus, the Matthau court’s comment on third party beneficiaries
being bound to arbitrate was not only dicta but inapplicable to the facts of the instant case.

In Contra Costa, involving medical malpractice claims, the court, like the Matthau
court, commented generally on the third party beneficiary rule without elaborating on it — or
applying it. The Contra Costa court refused to compel arbitration because the signatory to the
arbitration agreement did not have authority to do so for the non-signatory against whom the
order to compel was sought. Id, at 245-246, .

In Crowley Maritime Corp. v. Boston Old Colony Ins. Co. (2008) 158 Cal. App. 4th
1061, the court of appeal, as in Matthau and Contra Costa, cited the rule without applying it.
The court found that the party against whom arbitration was sought was not a third party
beneficiary. Id, at 1069-1070. However, the Crowley court did point out that third party
beneficiaries historically have been compelled to arbitrate when they sought to enforce rights
arising from the contract. /d, at 1070-1073.10

Thomson-CSF, S.A. v. American Arbitration Assn. (2nd Cir. 1995) 64 F. 3d 773, is yet
another case in which the appeliate court ruled against compelling arbitration. Thomson-CSF
did not involve any third party beneficiaries but instead addressed agency, parent-subsidiary
relationships, and veil-piercing issues. Additionally, the court found that estoppel would not lie
to permit a signatory to an arbitration agreement to compel a non-signatory to arbitrate a
dispute arising under the contract to which the arbitration agreement related. 1d, at 779.

The last case cited by Darley, Fisser v. International Bank (2nd Cir. 1960) 282 F. 2d
231, also ended with a court’s refusal to compel arbitration by the non-signatory. In that case,

the court found that a non-signatory parent was not bound by an agreement signed by its

 This concept is acknowledged, to a point, by Darley in its equitable estoppel argument. However, Darley’s
argument omits the element of a third party beneficiary trying to enforce its rights under the agreement, substituting
the word “embracing” so as to suggest that not rejecting the agreement is the equivalent of trying to enforce it
against a party to the agreement. They are not the same; the premise of equitable estoppel is that a third party ought
not to be permitted to accept the benefits of the contract but bring suit in a court to evade the arbitration clause.
Neither the SDIBI nor the Board of Regents has ever sought to enforce the Darley/Hanul agreement, however.
13
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subsidiary because it had not acted as the “puppetmaster” so as to control the actions of the
subsidiary; the court rejected the idea that merely being the parent rendered the parent subject
to the arbitration agreement. /d, at 237-241.

Lest this Court believe that Fisser provides authority for compelling the SDIBI to
arbitrate independently of the Board of Regents, please note that, in Fisser, the legal capacity of
the subsidiary to sue and be sued was not in question, so the court did not address what occurs
when the subsidiary is without legal authority to act. Similarly, the case did not involve public
agencies for which agency and contract authority is prescribed and limited by statute or rule.

In summary, to support its burden of proving that a non-signatory may be bound by an
arbitration agreement, Darley not only fails to cite a case in which the non-signatory was
actually required to arbitrate (in the absence of proven agency), but fails to cite any case
remotely describing facts similar to those of the instant case. Darley has failed to carry its
burden of proof.

Additionally, Darley has not offered evidence that the SDIBI or the Board of Regents
actually received or derived any benefit from the Darley/Hanul contract. Rather, Darley’s
allegations are premised on an assertion that Hanul and the SDIBI scuttled the agreement within
mere weeks, before any benefit could be generated.

Section 1559 of the Civil Code confers upon third party beneficiaries the right to enforce
the contract benefiting them. There is no parallel statute permitting a signatory to the contract
to use the contract to sue the non-signatory third party beneficiary for breach, which Darley is
in effect attempting to do through the arbitration clause. The Board of Regents is unaware of
any authority holding that a signatory may sue a third party beneficiary non-signatory for fhe
third party’s alleged breach of the contract; rather, the cases involving third parties (not
involving an agency issue) have compelled arbitration when the third party pursued its rights in
court. However, the Board of Regents has never sought to enforce the Darley/Hanul contract.

Darley’s argument for arbitration, based just on the Board of Regents’ third party status,
makes little sense. Effectively, Darley asserts that two parties may enter into an agreement to

benefit a third person, include an arbitration agreement therein, and then either may deprive the
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third person of its constitutional jury trial rights by forcing it to arbitrate a breach of contract
claim against it, even though it never signed the contract, never agreed to perform anything
under the contract, and was never a party to the contract.
IV.
DARLEY’S PETITION IS BARRED BY THE DOCTRINE OF UNCLEAN HANDS.

A proceeding to compel arbitration is in essence a suit in equity for specific performance
of a contract. Freeman v. State Farm Mut. Auto. Ins. Co. (1975) 14 Cal. 3d 473, 479. One who
comes into equity must come with clean hands, or he/she is not entitled to equitable relief.
Bakersfield Elementary Teachers Assn. v. Bakersfield City School District (2006) 145 Cal. App.
4th 1260, 1275; Halls v. White (S.D. 2006) 715 N.W. 2d 577, 585 (quoting Action Mechanical,
Inc. v. Deadwood Historic Pres. Comm'n (S.D. 2002) 652 N.W. 2d 742).

Darley knowingly participated in a scheme designed to skirt the authority of the
appropriate South Dakota state agency, the Board, with persons of highly questionable purported
agency, because Darley placed .its desires first and incredulity last. This leave Darley with
unclean hands. Darley cannot cry “agency!” when it knowingly conspired to evade the authority
of the Board and the State of South Dakota. Darley is not entitled to the equitable relief of
compelling the Board of Regents to arbitrate under its fraudulent contract.

V.
JURISDICTION

A substantial portion of Darley’s points and authorities is devoted to the issue of the
Court’s personal jurisdiction over the Board of Regents and the SDIBI. These issues have
already been addressed at length in the Board of Regents’ motion to quash, which has been
argued as far as it can be argued at the present time and will be revisited on appeal, if and when
necessary, to the U.S. Supreme Court.

Dated: April 23, 2010 GCR, LLP

By: A/

James RéZynch
Attorneys for South Dakota Board of Regents,
dba South Dakota International Business Institute
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DECLARATION OF JACK R. WARNER
I, JACK R. WARNER, declare:

1. I have personal knowledge of the facts stated herein and would competently
testify thereto under oath if called as a witness.

2. Since July 8, 2009, I have been employed by the South Dakota Board of Regents
on a regular basis, full-time, as its Executive Director. I succeeded Dr. Robert T. Perry, who
retired after 15 years of service as the Executive Director.

3. My official responsibilities include various aspects of supervision of the six state
universities governed by the South Dakota Board of Regents pursuant to the provisions of article
X1V, § 3, of the South Dakota Constitution and section 13-49-1 of the South Dakota Codified
Laws. Northern State University (NSU) numbers among these institutions. SDCL § 13-59-1 and
§ 2, of chapter 114 of the 1901 Session Laws.

4. I also serve as custodian of all the official minutes of the South Dakota Board of
Regents. The minutes are made and maintained by employees of the Board of Regents acting in
the course and scope of their duties. The Board’s secretary prepares the minutes of each meeting
at and/or near the time of the meeting, from notes made during the course of the meeting, The
draft minutes are then submitted to the Board of Regents for appro;/al. Following approval,
which may or may not include revisions to the draft minutes, the then-official minutes are
maintained by employees of the Board of Regents. Among the matters set forth in the Board
minutes is an official action taken by the Board of Regents at its May 4-5, 1994 meeting, to
establish the Northern State University International Business Institute, also known as the South
Dakota International Business Institute (SDIBI). Attached hereto as Exhibit 1 is a true and
correct copy of an excerpt from the Minutes of the South Dakota Board of Regents, May 4-5,
1994, pp. 558, 999 through 1004.

5. Attached hereto as Exhibit 2 is a true and correct copy of the Board minutes
reflecting an official action taken by the Board of Regents at its December 9-10, 2003 meeting
{(pp. 3002, 3632, 3649-3650), to amend its official mission statements to remove references to all

centers and institutes at all universities under its control from such official mission statements.
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This action did not repeal the 1994 authorization to operate the SDIBI as an administrative unit
within NSU. 1t merely eliminated from Board policy statements enumerations of academic
centers and public service programs that, in the case of some institutions, had grown to
inordinate length. The revisions to Board Policy No. 1:10:6 (D) shown on page 3650 of the
Minutes of the South Dakota Board of Regents, December 9-10, 2003 meeting, document the
revision and confirm that the mstitute approved in 1994 had come to be known as the South
Dakota International Business Institute.

6. The SDIBI does not have any capacity to sue or be sued that is independent of the
Board of Regents. No university, institution, department, of the Board, or employee thereof, has
the authority to conduct business or enter into contracts on behalf of the Board absent an express
grant of authority by the Board or delegation by an official with such express grant of authority.
There is no record of the Board of Regents ever authorizing Joop Bollen or the SDIBI to enter
into or negotiate contracts generally, or with Darley International, LLC, or Hanul Professional
Law Corporation specifically; there is no record of a delegation of authority to this effect, either.
Indeed, there is no record of Mr. Bollen having ever requested that the Board of Regents approve
agreements with Darley or Hanul.

7. Mr. Bollen has never served as an aftorney for the Board of Regents, NSU, or the
SDIBI; to my knowledge, Mr. Bollen is not licensed to practice law. The Board of Regents has
never authorized Mr. Bollen to defend or appear in litigation on behalf of the Board of Regents,
NSU, or the SDIBI, or to represent the Board of Regents, NSU, or the SDIBI in any legal
disputes with Darley International, LLC.

8. There is no record that the Board of Regents has never authorized the Hanul
Professional Law Corporation (“Hanul™), or any of its attorneys, to represent the Board of
Regents, NSU, or the SDIBI, in any action or in any capacity.

0. The Governor’s Office of Economic Development is a state agency operating
within the South Dakota Department of Tourism and State development and is charged with
promotion of “private-public partnership among state government, local communities, higher

education, and the private sector to create jobs that create goods and services for use within the

2
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state and for export outside the state, which results in the creation of new wealth.” SDCL § 1-52-
3.2. The Governor’s Office of Economic Development operates with the South Dakota
Department of Tourism and State development and is charged with promotion of “private-public
partnership among state government, local communities, higher education, and the private sector
to create jobs that create goods and services for use within the state and for export outside the
state, which results in the creation of new wealth.” SDCL § 1-52-3.2. Pursuant to that charge,
the Governor’s Office of Economic Development entered into a Letter of Agreement with NSU
to provide funding to support the SDIBI. The SDIBI receives primary support from state funds
paid to it through NSU’s contract with GOED or from some $100,000 allocated to it annually by
NSU. Incidental income from seminars is deposited into accounts held by Northern Plains
International Inc., a nonprofit corporation controlled by NSU, and such funds are disbursed to
cover expenses that may not be compensable from state fund sources. In addition to its
educational activities within the state, the SDIBI promotes export activities through providing
trade leads, consulting and maintaining a directory of South Dakota exporters. The SDIBI also
pursues foreign direct investment activities in South Dakota.

10.  Were a court to permit a suit against the SDIBI in its own name and a money
judgment were to be entered against the SDIBI, such judgment would be paid out of funds of the
State of South Dakota.

11.  Subsequent to the initiation of these proceedings, Mr. Bollen resigned his position
with Northern State University. His resignation became effective on December 21, 2009, and he
ceased to be on the payroll on December 31, 2009.

12. SDIBI continues to exist as a constituent unit of NSU, and the clerical staff
member formerly assigned to the SDIBI has been reassigned to other duﬁes, but will
occasionally update a website for GOED. GOED has agreed to reimburse NSU for these
incidental expenses, but the contractual services agreement between NSU and GOED relating to

the SDIBI will expire on June 30, 2010, and NSU does not presently intend to renew the

agreement.
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13.  Based upon information and belief, Mr. Bollen presently works with SDRC, Inc.
SDRC, Inc., is a for-profit corporation. According to records held by the South Dakota Secretary
of State, Mr. Bollen first filed articles of incorporation for SDRC, Inc., on lanvary 10, 2008. Mr.
Bollen filed amended articles on June 1, 2009. True and correct copies of these documents are
attached hereto as Exhibit 9. The addresses that Mr, Bollen listed for SDRC, Inc., were not
assaciated with NSU or the SDIBI

14. SDRC, Inc., has never been a constituent element in NSU or the Board of
Regents; the Board of Regents has no contractual relationship with SDRC, Inc., and has never

approved any contract between SDRC, Inc., and NSU or the SDIBI.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed this 23rd day o€ April, 2010, at Pierre, South Dakota.

LS

Yack R. Warner
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DECLARATION OF MARTY J. JACKLEY
I, MARTY J. JACKLEY, declare:

1. I have personal knowledge of the facts stated herein and would competently
testify thereto under oath if called as a witness.

2. [ am the Attorney General for the State of South Dakota. I took office on
September 4, 2009, succeeding Lawrence E. Long, who had served in the position since 2002
and resigned to accept an appointment to the state circuit court.

3. The Attorney General’s Office has received information that South Dakota
International Business Institute, located at Northern State University in Aberdeen, South Dakota,
was established by the South Dakota Board of Regents and, under South Dakota law, the
Institute has no independent legal capacity to sue or be sued.

4, The attorney general has the duty under SDCL 1-11-1(1) to répresent the state in
legal proceedings. As such, in order for a person to represent the State of South Dakota in
litigation generally requires a legal services confract with the State under SDCL 1-11-15 and an
appointment from the attomey general under SDCL 1-11-4 and SDCL 1-11-5. This would apply
to representation of the Board of Regents of South Dakota, as well, because the Board is a State
agency. The Attorney General’s Office maintains records of legal services contracts the State
enters into with privately retained counsel as provided by SDCL 1-11-15. I am the custodian of
these records. The Attorney General’s Office also maintains records of assistant attorney general
and special assistant attorney general appointments made during my and former Attorney
General Long’s tenure as attorney general. An appointment can last no longer than the term of
the attorney general. 1am the custodian of these records.

5. Based upon a review of the records on file with the Attorney General’s Office,
and conversations with staff who were involved with appointments and legal services contracts
under former Attorney General Long, Joop Bollen has never served as a deputy or assistant
attorney general for the State of South Dakota. No legal services contract for Joop Bollen to
represent the State of South Dakota in a litigation matter has been filed with my office, Mr.

Bollen has never been appointed as a special assistant attorney general for the State of South
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Dakota during my or former Attorney General Long’s term as attorney gene'ral. Mr. Bollen has
never been authorized by me, former Attorney General Long, or an authorized representative of
either office to accept service of process, defend, or to appear in litigation for, the State of South
Dakota.

6. Based upon a review of the records on file with the Attorney General’s Office,
and conversations with staff who were involved with appointments and legal services contracts
under former Attorney General Long, no attorney for the Hanul Professional Law Corporation,
nor Hanul itself, has ever served as a deputy or assistant attorney general for the State of South
Dakota. No legal services contract for Hanul or its attorneys to represent the State of South
Dakota in a litigation matter has been filed with my or former Attorney General Long’s office.
Neither Hanul nor any attorney working for Hanul has ever been appointed as a special assistant
attorney general for the State of South Dakota during my term as attorney general. Neither
Hanul nor any attorney working for Hanul has ever been authorized by me, former Attorney
General Long, or an authorized representative of either office to accept service of process,
defend, appear in litigation for, or otherwise represent the State of South Dakota.

7. Attached hereto as Exhibit 3 are true and correct copies of contracts between
James R. Lynch and the South Dakota Board of Regents to perform legal services in litigation
and/or arbitration against Darley International, LLC, and the appointment of Mr. Lynch as a

special assistant attorney general to that end.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed this 22nd day of April, 2010, at Pierre, South Dakota.

Marty J. Jacki€y
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DECLARATION OF JAMES F, SHEKLETON
I, JAMES F. SHEKLETON, declare:

1. I have personal knowledge of the facts stated herein and would competently
testify thereto under oath if called as a witness.

2. At all times referred to herein, [ have been the General Counsel for the South
Dakota Board of Regents. 1have served in this capacity for nineteen years.

3. As the General Counsel, I am advised of and become involved in the handling of
all litigation and legal disputes that involve the Board of Regents, the State universities of South
Dakota, and their constituent colleges, schools, departments, institutes, and other bodies. 1am
also intimately familiar with the laws of South Dakota concerning the capacity of the Board of
Regents and other State agencies to sue or be sued. I am also familiar with who is authorized to
accept service of legal process on behalf of the Board of Regents.

4. The South Dakota International Business Institute (SDIBI) is a component of
Northern State University (NSU), one of the universities over which the Board of Regents
presides. The SDIBI was created by the Board of Regents in 1994. Although the Board of
Regents has the legal capacity to sue and be sued, by virtue of section 13-49-11 of the South
Dakota Codified Laws, neither NSU nor the SDIBI have been granted such authority by the State
of South Dakota or by the Board of Regents.

5. At no point did NSU approach me to request that the Board of Regents authorize
it to retain Hanul Professional Law Corporation to perform legal services on behalf of it or the
SDIBI. Nor was I ever approached by NSU, the SDIBL, or Mr. Bollen with a request to review
contracts of any sort related to South Dakota’s EB-5 Immigrant Investor Program or to any other
SDIBI initiative. Prior to January 27, 2009, I had never heard of Darley International, LLC, or
Robert D. Stratmore, much less of any purported involvement by them in activities undertaken
under the authority of the Board.

6. I first learned that the SDIBI had become involved in litigation and an arbitration
with Darley International, LLC, on January 27, 2009, when John Meyer, the campus-based

attorney at NSU, contacted me to inform me that he had just learned of this from Joop Bollen,
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1 | the SDIBI’s Director. The first time that I saw any document in connection with the above-
captioned matter was on January 27, 2009, when | first saw a California federal court’s order

compelling the SDIBI to participate in an arbitration with Darley, Iimmediately began to fmd
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California counsel and first spoke to James Lynch, a former attorney for the California State

University system, on January 29, 2009.
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DECLARATION OF JOHN MEYER
I, JOHN MEYER, declare:

1. I have personal knowledge of the facts stated herein and would competently
testify thereto under oath if called as a witness.

2. At all times referred to herein, | have served as a Professor of Business Law at
Northern State University (NSU) in Aberdeen, South Dakota. During the same time, 1 have also
served part-time as a campus-based attorney for NSU. In my role as an NSU attorney, [
normally would be aware of, and expect to promptly be notified of, any impending arbitrations
or ongoing lawsuits naming NSU or SDIBI as a party.

3. The South Dakota International Business Institute (SDIBI) is physically housed at
NSU. It and its former Director, Joop Bollen, at all times relevant herein were listed in the NSU
directory. True and correct copies of portions of the NSU web site directory listing Mr. Bollen
and the SDIBI are attached hereto as Exhibit 5. Mr. Bollen resigned as Director of the SDIBI
effective December 21, 2009.

4, On January 22 or 23, 2009, Mr. Bollen called me on the telephone and asked me
questions about whether someone who was not party to a contract could nevertheless be
compelled 1o arbitrate the contract. On January 23, 2009, he sent me some documents by e-mail
that I understood to relate to an arbitration between Hanul Professional Law Corporation and
Darley International, LLC, which now also included the SDIBI. He had not previously advised
me of any dispute involving these businesses and the SDIBI, or of any arbitration or litigation
involving these parties.

5. By January 27, 2009, I had reviewed the documents that Mr. Bollen sent to me on
the 23rd. I became concerned that this likely had involved litigation and instructed Mr. Bollen to
provide me with additional documents. He suggested that I contact Hanul directly, but I insisted
that he provide me with whatever he had. Later that day, he brought to me voluminous papers
and documents relating to the impending arbitration. Mr, Bollen told me that he had deliberately
not brought this dispute to my attention because he had been led to believe by attorneys from

Hanul that this was a minor dispute that would be quickly resolved as to the SDIBI’s

1

South Dakota Board Of Regents” Opposition To Petitioner’s Memorandum Of Points And Authorities
In Support Of Petition For Order Compelling Arbitration; Declarations; Exhibits /




APR-23-2619 14:28 FROM:PRESIDENTS OFFICE 6856263970 T0:91213347B216

N T

[

B W

n

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Pi11

participation. Upon examining these papers and documents, | immediately discovered that
SDIBI had been sued in the U.S. District Court for the Central District of California, having
obscrved a captioned document with a “Filed” stamp on it. It was also apparent that the SDIBI
had made an attempt to deny jurisdiction in the matter via a letter sent to Maxwell M. Blecher
from Mr. Bollen dated May 7, 2008. An Octobc: 7, 2008, order From the federal court was not
among the documents that M. Bollen pm\ndc:d to me. 1 did not see that document uatil scveral
days later, after attorneys for the Board of Regents obtained a fuller set of documents relating to
federal case.

6. On January 27, 2009, 1 informed James Shekleton, the Board of Regents’ General
Counsel, of what Mr. Bollen told me that day and of the apparent fact that the SDIBI had been

involved in a lawsuit. Up until that time, 1 had never heard of Hanul or Darley, o1 the matters
that were part of the federal snit.
7. Although 1 work for NSU, my paychecks are issued on the account of the State of

South Dakota.

1 declare under penaliy of perjury under the laws of the State of California that the

foregoing is true and correct. Executed this 23rd day of April, 2010, at Aberdeen, South Dakota.
MA / (L th

Meyer

Post-)t*Fax Note N Tfff/g}/o _lfﬁgeer
ames £ Cyncht o2 ol A, Wéﬂy‘
VR (es49¢)GER M
Phone 222 ) 347-02/6 | 1, 05 (,26- 253
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DECLARATION OF JAMES R. LYNCH
I, JAMES R. LYNCH, declare:

1. I have personal knowledge of the facts stated herein and would competently
testify thereto under oath if called as a witness.

2. I am a partner with the firm of Garcia Calderon Ruiz, LLP. Our firm represents
the South Dakota Board of Regents. Our firm, and I personally, first became aware of a dispute
between Darley International, LLC (*Darley”) and the South Dakota International Business
Institute (the “SDIBIL,” a functionary of the Board of Regents) in late January 2008, when James
Shekleton, the Board’s General Counsel, contacted me. The Board of Regents thereafter
retained my firm and the South Dakota Attorney General appointed me as a special assistant
attorney general. My appointment and our firm’s contracts for legal services (collectively
covering the period from January 2009 through June 2010} are attached hereto as Exhibit 3.

3. Attached hereto as Exhibit 7 is a true and correct copy of the data I retrieved
from the web site of the State Bar of California for Robert D. Stratmore, State Bar No. 52939.

The document link is http://members.calbar.ca.gov/search/member detail.aspx?7x=52930. 1

retrieved this from the web site on August 11, 2009,

4, Attached hereto as Exhibit 8 are true and correct copies of the August 22, 2008,
Opposition to Darley’s petition in federal court to compel arbitration, Hanul Professional Law
Corporation’s September 30, 2008, request to substitute in as counsel in that action (with what
appears to be Joop Bollen’s signature as the original “attorney” authorizing the substitution),
the minutes of the October 6, 2008, hearing on the petition, and the federal court’s dismissal of
the petition on June 15, 2009, each of which is part of the case record on file with the U.S.
District Court for the Central District of California in Case No. CV(8-05034 DDP. The headers
at the tops of these documents indicate that each was received as an electronic filing with that
court.

5. Prior to the federal court’s dismissal of the petition in June 2009, the Board of
Regents moved that court to vacate its October 2008 order on the grounds that Mr. Bollen and

Hanul lacked authority to represent the Board in federal court and that the SDIBI was an arm

1
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and alter ego of the Board and, by extension, the State of South Dakota. I represented the
Board on the motion to vacate and appeared before the Honorable Dean Pregerson at the
hearing on the motion on June 8, 2009. The federal court’s tentative ruling was in favor of the
Board, both in terms of Eleventh Amendment immunity from federal court jurisdiction and the
Board’s lack of status as a “citizen” within the meaning of diversity of citizenship jurisdiction.
However, Darley’s Petition in the instant case (at paragraph 33) correctly notes that the federal
court was also going to give Darley 60 days to conduct jurisdictional discovery, in case it could
establish that the SDIBI was not an arm or alter ego of South Dakota. The federal court never
finalized its order, as Darley’s counsel asked the federal court to postpone making a final ruling

while Darley considered withdrawing the petition. Darley requested dismissal of its federal

court petition shortly thereafter,

I declare under penalty of perjury that the foregoing is true and correct. Executed this

23rd day of April, 2010, at Los Angeles, California.

7
Jameé Lynch
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1 DECLARATION OF JAMES J. PARK

2 I, JAMES J. PARK, declare:

3 1. I have personal knowledge of the facts stated herein and would competently

4 | testify thereto if called as a witness.

5 2. I am a partner with the Hanul Professional Law Corporation (*Hanul™), and

6 || served in that capacity at all times referred to here_ir_l__. | My ﬁrm is loca;ecl 1n __L(_)_s Angeies,

7 || California. I am licensed to practice law in the State of California.

8 3. In or about July 2007, I began discussing a possible contract between Hanul and

9 || Darley International, LLC (“Darley”™), for Darley’s recruitment of investors in China and other
10 | countries for the benefit of the South Dakota International Business Institute (*SDIBI™),
11 || Specifically, I spoke with Robert Stratmore, Darley’s President. Iunderstand that Mr. Stratmore
12 | is also licensed to practice law in the State of California.
13 4, The agreement between Darley and Hanul was executed in October 2007. 8ill
14 || Jang, a partner for Hanul, executed the agreement on behalf of Hanul, However, I was the
15 || person who negotiated the terms of the agreement with Mr. Stratmore, I forwarded the executed
16 || agreement to Mr. Stratmore on Qctober 18, 2007.
17 5. Although the agreement confers certain “exclusive” rights upon Darley,
18 || throughout my negotiations I advised Mr. Stratmore that Hanul did not have a written agresment
19 || with the SDIBI and therefore actually characterized the “exclusive” rights we were discussing as
20 || “unofficial” Talso let Mr. Stratmore know that the SDIBI was a functionary of the State of
21 || South Dakota and that we were avoiding normal State procedures to obtain *official” exclusivity
22 | rights. By correspondence on October 4, 2007, to Mr. Stratmore, I also specifically addressed
23 |} these issues in writing, in response to questions he had posed to me on or about October 1, 2007,

"5 24 || 1
[x 25 ||/
26 |1 //
27 A // i)k 'N/
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via e-mail. Attached hereto as Exhibit 6 is a true and correct copy of the October 4, 2007,

correspondence that 1 sent to Mr. Stratmore via e-mail.

I declare under penalty of perjury under the laws of the State of California that the foregoing s
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-true and correct. Executed this 11th -day of August 200 gt Califormia.

James T. Park
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South Dakota International Business Institute (SDIBI). The SDIBI is part of Northern State

DECLARATION OF JOOP BOLLEN
I, JOOP BOLLEN, declare:

1, I have personal knowledge of the facts stated herein and would competently

testify thereto under oath if called as a witness.

2. At all times referred to herein, | have served in the capacity of Director of the

University (NSU) and the South Dakota Board of Regents system and has no independent sta-fus
of its own. SDIBI's purpose is to promote international exports, trade, and investments on behalf
of the State of South Dakota. SDIBI’s funding comes entirely from the State, primarily from
NSU and contracts from the Governor’s Office of Economic Development and the South Dakota
Department of Tourism and Development.

3. I am not and never have been an attorney. 1 am not admitied to practice law in
any state in the United States, nor have I ever been a member of the bar of any court.

4, The SDIBI has no offices or employees in the State of California, nor does it
maintain bank accounts, own or possess real or personal property, or carry on any operation in
the State of California. In July 2007 through January 2008, I was involved in some written and
telephone communications with James Park of Hanul Professional Law Corporation (Hanul) and
Robert Stratmore of Darley International, LLC (Darley) relating to an agreement between Hanul
and Darley to conduct investor recruitment activities in China for the benefit of the SDIBI’s EB-
5 Program, more particularly a Tilapia Fish Farm project. At the times of my communications
with Mr. Park, he was in Hanul’s Seoul, South Korea office.

3. In late 2007, with Mr. Park’s and Mr. Stratmore’s consent, I cancelled the Tilapia
project. In the early part of 2008, Darley made an arbitration demand upon the SDIBI on the
basis of an arbitration clause in the agreement between Darley and Hanul. Mr. Stratmore was
claiming a breach of the agreement owing to not receiving proper documents related to the
Tilapia-project. Tignored the demand as the SDIBI was not a party to the coniract between
Hanul and Darley and that the demand was simply an effort by Darley to involve the SDIBI in

the dispute between Darley and Hanul. Since the SDIBI was not a party to that contract, and

V1
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based upon my general familiarity with international business practices, 1 could see ne basis for
believing that Darley had any ability to bring the SDIBT into this dispute. [ thought that Darley
was trying to get the SDIBI to become voluntarily involved in an arbitration dispute that did not

concern it, and I sought to avoid that gambit by refusing to cooperate.

6. I recall that in August 2008, the dispute escalated to the point that Darley initiated
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a federal court proceeding in California. Mr. Park and/or Peter Lee of Hanul assured me that
.I—Ianul would take care of the matter and expresséd the opinionmtl.ﬁ;; it would be easily resolved. I
confess to not paying close attention to the details and timing with respect to this matter; I
generally forwarded e-mails on this matter to my assistant, Cherri Brick, without reading them or
their attachments. I relied exclusively upon attorneys from Hanul to deal with this. 1do not
recall experiencing any change in my thinking about this matter even after a federal court issued |
an Order in October 2008 because I assumed that Hanul would dispose of the matter insofar as
the SDIBI’s involvement was concerned.

7. On December 1, 2008, Mr. Lee sent me an e-mail informing me that a mediation
matter was scheduled with “JAMS” on December 12, 2008, to which he attached a copy of a
letter from JAMS relating to the same. A true and correct copy of the JAMS letter is attached
hereto as Exhibit 4. 1 did not attend the mediation, as I continued to believe that Hanul would
resolve this matter short of any real participation by the SDIBL.

8. Throughout 2008 and until January 23, 2009, I did not inform John Meyer, the
NSU attorney, of the agreement between Hanul and Darley or of the subsequent dispute over the
agreement. 1 believed and was reassured that no liability beyond participating as a witness
would exist for the SDIBI in the worst case scenario. Ithought that I coﬁld reéolve this matter
throﬁgh Hanul, without having to bring Mr, Meyer or other South Dakota attorneys into it. For |
the same reasons, I did not inform anyone else in authority at NSU or at the Board of Regent's
offices about the situation. Around January 22 or 23, 2009, Mr. Kim, upon questioning by

myself, stated that a financial liability for the SDIBI could exist, after which I immediately

contacted Mr. Meyer.
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9. On January 22 or 23, 2009, I spoke to Mr. Meyer by telephoue and on Janvary 23

2 i sent some documents to him by e-mail, inguiring about whether someone who was not panty to a
3 || contract could be compelled to participate in arbitration under that contract. I told bim of the
4 ‘situation in which the SDIBI had been brought into the arbitration between Darley and Hanul.
5 || However, I did not inform him at that time there had been a lawsuit, as I was upaware there was

— o) one, nor did Tsend him any caphioned documents from the Darley fedéral notification. On

Janvary 27, 2009, in response to a request from Mr. Meyers for additional documents relating to

§ || the arbitration, I suggested that he contact Hanul directly, but he instructed me to send him any
9 1| documents that T had. I subsequently provided Mr. Meyer with all documents related to the

10 3 Darley-Hanul dispute that I had printed out from e-mails from Hanul and met with him in person

11 on January 27, 2009. These documents did not include the federal court’s October 7, 2008,

12 | order. |

13 10, Although ¥ work for the SDIBL, my paychecks are issued on the account of the

14 ) State of South Dakota.

15 11. The SDIBI does not have any offices in California, nor docs it have any

16 || employees who work in Califomia. The SDIBI does not maintain bank accounts in California,

17 || does not pay income taxes in California, and does not own any personal or real property in

18 || California.

19

20 T declarc under penalty of perjury under the laws of the State of California that the

21 || foregeing is true and correct. Executed this 11th day of August, 2009, at Aberdeen, South

22 || Dakota. _M,_,,ﬂ----"""’"""--”‘47 C;:—Fg

23 . e
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t 24 Joop Bolleo==="" %
Y6
27
28

3
Notice Of Hearing; Motion To Quash Service Of Process; Memorandum OF Points And Authorities
In Support Thereof; Declarations: Exhibits



Exhibit I

agement Information Systems on Inactive Status, He said the four actively enrotled students
' program are expected to graduate by August 1994, and no new students would be admitted
e program while it is on inactive status. Dr. Hillman said that USD plans to review the
raﬁx in September of 1994 to determine if it should be reactivated. :

AS MOVED by Regent Wegner seconded by Regent Lebrun to approve the USD request
_ce ‘the Master of Science in Management Information Systems on inactive status efféctive

‘Business Institute which replaces the existing International Business Center. He

CATIONS IN PROGRAME

¢h includes the deletion of 20 majors, minors or options.

egent Gienapp, seconded by Regent Olsen to approve the changes or
Tams as submitted by BHSU, DSU, NSU, SDSU, and USD. All members
TION CARRIED. A copy of background mformahon can be found on
the: official minutes.

RAM

'ocatlonal Technical Education requested by SDSU and DSU in October,

358

cademic Affairs Council has dlscussed the proposal and noted that they feel there_ |

that the Board approved the curriculum and degree re.qu1rcments of the |




SOUTH DAKOTA BOARD OF REGENTS
Full Board

AGENDA ITEM: R-3
DATE: May 5-6, 1994
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MMENDED ACTION OF THE EXECUTIVE DIRECTOR

¢’ NSU International Business Institute.
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Northern State University
Proposal for Authorization
of the South Dakota
International Business Institute

ern State University has a 1ong~standing relationship with

overnor's Office of Economic Development (GOED), the South

a Department of Agrlculture, and other state and federal
35 that further economic development and promote

ational business for South Dakota. Though these

ations have existed informally, a need exists to more

ly define these relationships in order to better serve the

of South Dakota.

'lobal society becomes more of a reality in the business

he institutions of South Dakota must evolve to meet the

on of tomorrow without exceeding the budqets of today.

1y, the South Dakota International Business. Institute
‘formalize these relationships and to embody the sexrvice
needed. _ . _ .

Dakota International Business Imstitute will support
wies and other organizations in their efforts to

. economic climate in Scuth Dakota by increasing

3@l business activity leading ultimately to

s for quality jobs and economic prosperity for our

s of the South Dakota International Business
ilude the following:

vide continuing education oppertunities in
nternational business through workshops, seminars, and
nferencas.

de confldentlal consultation to South Dakoeta

esses planning or conducting business
atienally.
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o Provide consultation and support to GOED in |ereating
international trade zone in South Dakota.

o Provide South Dakota businesses with indepth knowled
of the international business climate and procedure

o Provide a 24 hour per day state~wide hulleti
service via wmodem, and potentially internet
disseminate information at no cost to busin
throughout South bDakota.

o Provide South Dakota husinesses with alternatives an
recommendations regarding specific¢ international
projects.

o Provide students with practical experience

them an oppoertunity to solve, in team farma
lnternatlonal business problems.

o Provide students with the opportunity to se
internships in organizations that are invol
international business, such as GOED, regio
businesses, .etc. ' '

[} Provide faculty with the opportunity te wor
with South Dakota businesses interested in
international trade and to provide educatio
regquired by these businesses.

o Provide the faculty an cpportunity to work ;
international business students and to conduct
related research,

o Provide a means to improve and-expand intery
"~ business programs at all South Dakota educat
institutes including X - 12, vocational, priv
regental institutions,

o Provide for the development of international
relationship among all regental institution
foreign educational institutions,

Operation52 

The Director of International Business cperates the In
under the guldance of the Dean of the School of Busife
director has -a responsibility to- achieve the objectiy
Institute and fulfill its mission. To assist. the:d
secretary provides administrative support 20 hours g;
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Hall on the Horthern State University campus with access o the
poilities and personnel of the university,

ost Estimatest

Salary 538,000
Travel 2,500
student Labor 6,000
oLM 7,500
Tetal $54,000

is expoected that interpsational businezs worksheps, saminars,
4 conferences will bas revenue generating activities,
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SOUTH DAKOTA BOARD OF REGENTS

Policy Manual

SUBJECT: Norther State University Mission Statement

NUMBER: 1:10:6

The role of Northern State University is that of a liberal arts university providing progié
the arts and sciences, education, business, and the fine arts with special emg;ha‘sis- )
preparation of students for careers in business and education, Complementing these pi
are pre-professional, one-and two-year terminal, and junior college programs in
jts responsibility for college transfer programs in-northeastern South Dakota,
authorized at the associate, baccalaureate, and masters level.

The following curriculum is approved for the University:

A.  Baccalaureate programs in the arts and sciences, fine arts, business, b
and education; associate degree programs in business, commercial a
justice studies, general studies, industrial technology, office admini
social services and pre-professional programs (one- and twosye
architecture, pre-chiropractic, pre-engineering, pre-journalism, and

B. Masters programs in education.

C. Research, creative activity, and scholarship, as activities ingii
university community, are an integral part of the task of the fac
role of the university is primarily teaching, the central fogus o
support of teaching, including primary research in areas related
preparation, and the fulfillment of the institution’s service ﬁinc'_jo

D.  With other campuses in the Regental System, Northern State U
responsibility for continuing education and public service - cof
programmatic authorizations in A and B above by acting &
diverse group of agencies, businesses and educational instity
region. !

Northern State University Mission Statement
Pago 1 0f2

400006




E. Services through the following upproved centers and organizational units:

indernalionp-Busines-Senter

Small Business Instituie

Environmenta! Education Center

Reading Center

Writing Center

Mathematics Center

Elemeniary and Secondary Scienc_g('r “"-’ﬂﬂé Center

CE: BOR, March 21-22, 1991

Sivandly Miiwlos, Suistwat T110i6
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CONSENT CALENDAR

IT WAS MOVED by Regent Morris, seconded by Regent Nef to adopt the

consent calendar with the exception of item #X-7 Higher Bducation Facilitie

members voting AYE. The MOTION CARRIED.
The following items were adopted:

The University Mission Statement Poliey Revisions

A copy of the Mission Statements can be found on pages 3632 to 3650 o
minutes.

ROR Policy 2:4 Reglstration

A copy-of the Registration policy can be found on pages 3651 to 3632 of the off]

e

BOR Policy 2:5 Transfer of Credit
The Transfer of Credit policy can be found on pages 3653 to 3664 of the officia

BOR Policy 2:6 Academic Calendar

The Academic Calendar policy can be found on pages 3665 to 3669 of the offic

BOR Policy 2:10 Grades and Use of Grade Point Averages

A copy of Policy 2:10 can be found on pages 3670 to 3676 of the official minut

BOR Policy 2:23. Certificate Programs and Certificates of Recognition

A copy of Policy 2:23 can be found on pages 3677 to 3678 of the official minut

BOR Policy 6:3 Higher Education Facllities Fund

Regent Jewett said that in the past years, the Board has tried to maintain an ur
balance in the HEFF account of at least $1.0M In discussions about the next ¢
plan and in looking at the HEFF cash flows, the question arose about a regery
Several Regents have indicated an interest in raising the cash balance to $2.0M

IT WAS MOVED by Regent Nef, seconded by Regent Venhuizen to approy
written, leaving the unobligated cash balance at $1.0M.

Mr. Kramer indicated that the Board has the prerogative if there were to be a
- we wers to lose a building, to take money out of the M&R allocation. The stg
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SOUTH DAKOTA BOARD OF REGENTS

Full Board

mission and rcmoved the listing of programs, centers, and public services.
revision, an institutional profile statement is to be developed that includes
explanation of university purpose as well as sections on scholarship, pubhc sery
education, and off-campus delivery. The institutional profile statement is to b
university web site by the end of May 2004, :

The revised mission statements for each University are included in the ttach

» Attachment I - BOR Policy 1:10:1 University of South Dakota
»  Aftachment II ~ BOR Policy 1:10:2 South Dakota State University

*  Attachment III - BOR Policy 1:10:3 South Dakota School of Mines an
»  Aftachment IV - BOR Policy 1:10:4 Black Hills State University
= Aittachment V — BOR Policy 1:10:5 Dakota State University

»  Attachment Vi — BOR Policy 1:10:6 Northern State University

WA kAR RARRRRRAN ************W*******'R**t\’*****ﬂ'****k*********ﬁ*f*

RECOMMENDED ACTION OF THE EXECUTIVE DIRE

Approve the revisfons to BOR policies, 1:10:1 USD Mission Stateni
Mission Statement, 1:10:3 South Dakota School of Mines and Technology: ¥
1:10:4 Black Hills State University Mission Statement, 1:10:5 Dakota State.
Statement, and 1:10;6 Northern State University Mission Statement.

3632
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ATTACHMENT Vi 18

SOUTH DAKOTA BOARD OF REGENTS

Pollcy Manual
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Baccalaureate degree programs in arts and sciences, business, education, —teot

fine arts, MNortherrState-Universityenjoysnrique-anthorizationte-offer-a-bachetorts
frirterrationat-bustmess:

Graduate Programs

2001, BQ.R..Dmmlmlﬂﬂ.’i
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Northern State University Mission Statement
Page2 0f 2
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Office of Attorney General
: State of South Dakota

1, Larry Long, Attorney General of the State of South Dalcota do ]1ereby
appoint JAMES R. LYNCH of Los Angeles, California, to represent the
Board of Regents in legal matters involving the South Dakota International
Business Institute, Northern State University and the South l?)akota
Department of Tourism and State Development concerning Daﬂey
International, L.l'iif\ to serve at the will of the Attorney General.

Dated this day of February, 20087

State of California )
: 8§
County of Los Angeles )

I, James R. Lynch, having been appointed as a Special Assistant Atforney
General for the State of South Dakota, do solemnly swear that I will support
the Constitution of the United States and the Constitution of the State of
South Dakota, and that I will faithfully and impartially discharge the duties of
- such office, and render a true account of all money, accounts, credits and

property of any kind that shall come into my hands such office and pay over
and deliver the same according to law. :

J amef{% Lynch

Subscribed and sworn to before me, a no@ary pubhc this éﬂ day of

February, 2009.
Notary public/ Californiz%,y

i3 . e .
y commission expires:

......

f AR AN A AP PO AAPAY Y
i} = CAROLYN DOMINGUEZ
AN COMM. ¥ 775068
4 NOTARY PUBLIC ~ CALIFORNIA

FNNE

LOS ANGELES COUNTY
My Comm. Expires Oct. 22, 2011 § : /

e
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AGREEMENT FOR LEGAL SERVICES
BETWEEN THE SOUTH DAKOTA BOARD OF REGENTS
STATE OF SOUTH DAKOTA, AND
James R. Lynch of Garcia Calderon Ruiz, LLP

The South Dakota Board of Regents, hereinafier BOARD OF REGENTS and James
R. Lynch of Garcia Calderon Ruiz, LLP, hereinafter James R, Lynch, hereby agrge
that BOARD OF REGENTS will receive legal advice and representation as provided
in this Agreement. '

Section I.  Scope of Work:

James R. Lynch agrees to provide legal services and reprgsent
BOARD OF REGENTS to defend the South Dakota International
Business Institute, Northern State University and the South
Dakota Department of Tourism and State Development in court
or arbitration proceedings brought by Darley International; [LLC,
against the South Dakota International Business Instltute and
the Hanul Professional Law Corporation. :

Section 1l.  Payment Provisions:

It is hereby agreed that, in consideration of fulfiliment of the
terms of this Agreement, BOARD OF REGENTS shall pay James
R. Lynch, within thirty (30} days of receipt of acceptable
invoices, subject to ordinary State of South Dakota volcher
clearance requirements, an amount equal to the number of
hours billed times an hourly rate not to exceed three hundred
dollars $300.00. The total amount expended under this
contract shall not exceed $30,000.00.

Expenses for travel, meals and lodging incurred by James R,
Lynch on behalf of BOARD OF REGENTS shall be reimbursed,
upon submission of a complete listing of all expenses actually
incurred in the performance of this Agreement.

Section lll.  Independent Contractor:

While performing the services hereunder, James R, Lynch is
acting as an independent contractor and not as an officer, agent
or employee of BOARD QF REGENTS or of the State of South

P

T

Dakota.
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Section V.

Section V.

Section VI,

Section VIl

Section V.

- rights of James R. Lynch insurers.

Hold Harmiess and Indemnification;

James R. Lynch agrees to indemnify and hold the State of ﬁouth
Dakota, its officers, agents and employees, harmless from and

against any and all actions, suils, damages, liability or.

other

proceedings which may arise as the result of performing services

hereunder. This section does not require James R. Lyneh
responsible for or defend against claims or damages arising
the errors or omissions of the State, its officers, agen

to be
from

is or

employees or from the errors or omissions of third parties that are

not officers, employees or agents of the James R. Lynch,
such errors or omissions resulted from the acts or omissio

unless
ans of

James R. Lynch. Nothing in this agreement is intended to impair
the insurance coverage of James R. Lynch or any 3ubro<;aticn

Insurance:

James R. Lynch hereby agrees to maintain during the te
this Agreement appropriate and adequate insuranee cov

m of
rage

including general [iability, automobile liability and professional

liability insurance and shall provide BOARD OF REGENTS
evidence thergof upon request.

Limitations Upon Legal Representation:

It is agreed and acknowledged by James R. Lynch that in
for James R. Lynch to represent the Btate of South Dako
the interests of BOARD OF REGENTS in any court of law,
any substitute counsel must receive an appointment g

with

orger
ta ar

he or

8 an

Assistant Attorney General from the Attorney General of ths

State,

Term of the Agreement;

The term of this Agreement shall commence on July 1, 2009

and shall remain in effect through June 30, 2010.

Termination;

This Agreement may be terminated by either party herem
thirty (30} days written notice.

upen
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Section X,

Section X.

Section XI.

Section Xl

Section XiH

Default Provision:

This Agreement depends upon the continued availability of
appropriated funds and expenditure authority from| the
Legistature for this purpose. This Agreement will be terminated
by the State if the Legislature fails to appropriate funds orlgrant
expenditure authority, Termination for this reason is not a

default by the Btate nor does it give rise to a claim against the
State, :

Amendment:

The provisions In this Agreement may only be altered, modified
or changed by written amendment hereto subject to the same
approval requirements as in this Agreement,

Agreement Not Assignable:

This Agreement is not assignable by James R. Lynch eit:her in
whole or in part, without the written consent af BOARD OQF
REGENTS.

Payments Include All Taxes:

Payments made to James R. Lynch as specified herein shall be
deemed to include all taxes of any description, federal, st?te or
municipal assessed against James R. Lynch by reason of this
Agreement. ?

South Dakota Law Controlling:
It is expressly understood and agreed by the parties heretd that

this Agreement shall be governed by the laws of the State of
South Dakota both as to interpretation and performance.

000015




Saction XIV Conflict of Interest:

James R. Lynch agrees not to participate as Counsel, in pgrsen
or his law firm, in opposition to the interests of the Stgte of
South Dakota or any of its departments, bureaus, hoards or

commissions consistent with the policy attached hereté and
labeled Exhibit A.

FOR SOUTH DAKOTA JAMES R. LYNCH OF
BOARD QF REGENTS GARCIA CALDERON RUIZ, LLP
. /k

(Jack Warner, Executive Director and CEQ} “{James R. Lynch)

Dated: g?/.’:fé? Dated: 7/’15’/0‘?

FOR NORTHERN STATE UNIVERSITY:

Dated: ?r// 43/5 ?

SOUTH DAKOTA QFFICE OF
THE ATTORNEY GENERAL:

N g PR

¥

i .
%L}e frel' P. Hallem

Dated: S//// /07
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The foregoing Agreement is hereby approved as to form.

Approved as to Ferm .
LanyLong Lo (.,,rﬁg ﬁ{y n i@ _Q
Larry Long v
Attornay General

Dated: %//” /ch
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AGREEMENT FOR LEGAL SERVICES
BETWEEN THE SOUTH DAKOTA BOARD OF REGENTS
STATE OF SOUTH DAXOTA, AND
James R. Lynch of Garcia Caideron Ruiz, LLP

AMENDMENT 1 TO CONTRACT

This Amendment 1 is made and entered into between the parties this . .5:? day of égﬁf;&

2009 and amends a February 4, 2009 State of South Dakota Legal Services Contract

(“Agregment™) by and between The South Dakota Beard of Regents, hereinafter BOARD OF

REGENTS and James R. Lynch of Garcia Calderon Ruiz, LLP, hereinafter (Consultant). -
The pames hereby agree that the Agreement shall be amended as follows:

1. That Section 1. be amended as follows to increase the total contract amount "uy
$30,000:

Section II. Payment Provisions:

It is hereby agreed that, in consideration of fulfillment of the terms

of this Agreement, BOARD OF REGENTS shall pay James R.
Lynch, within thirty (30) days of receipt of acceptable 1 invoices,
subject to ordinary State of South Dakota voucher clearance,

requirements, an amount equal to the number of hours bﬂIed times
an hourly rate not to exceed three hundred dollaxs ($300. 00) The

total amount expended under this contract shall not excecd
(850,000.00).

Expenses for travel, meals and lodging incurred by James R. Lynch on behalfjof

BOARD OF REGENTS shail be reimbursed, upon submission of & cmnpleta listing

of all expenses actually incurred.

2. ‘The amendments set forth above are effective (upon execution or as of L%f _Z,

2009).

{ : remain as originally written.

8 3. Al other terms and conditions of the Agreement and all addendumns thereto ﬂhaii

4. Upon execution this Amendment wili be attached to the Agreemcnt and made part

therein

In Witness Whereof, the parties signify their agreement by the signatures affixed below. .

00go1s



FOR SOUTH DAKOTA

BOARD OF REGENTS:
prd

i

L

. e

Executive Director

Dated: %"/\?},{7?

FOR NORTHERN STATE UNIVERSITY:

J ohy/ﬁeyer

~ Dated: <?// ﬂ/ % ?

L g

SOUTH DAKOTA, OFFICE OF

THE ATTORNEY GENERAL:
Approved asto Form

Larry Long

. Jeffrey P, Hallem

Dated: ((;/ J @/07 .

AL e T
L

JAMES R. LYNCH OF

GARCIA CALDERON RUIZ, LL?P

]

J&s R. Lyn;:l;
Dated: 7/?* ):":/f? ?

by JPRARG
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POLICY CONCERNING CONFLICTS OF INTEREST

This policy is adopted 1o address the issue of potential conflicts of im
with regard to the State of South Dakota and attorneys contracting with the:
of South Dakota ("State”) to perform legal services. This policy will be atte
ae an addendum to any contract for legal services entered into between the
and any attorney contracting to perform those legal services and shall bece

part of that contract.

A, Except as provided in paragraph B of this policy, if an at{

Exhibit A

ferast

égtﬂt@
ached
State

me &

GrRey

contracting to perform legal services with the State has a pendmg claim agalnI‘f the

State or its employees on behalf of a client; or in the event an attorney wi
existing contract for legal services with the State is approached by a client se
to file a lawsuit against the State or its employees, the contracting attorney

notify the Attorney General and the manager of the state PEPL Fund in writi

h an

eking

‘ shall
ling of

that conflict of interest prior to the time a contract is signed or prior to undertaking

representation of the adverse client. The Attorney General shall personally ;Jecide

within ten working days whether or not the State will waive any conflict of int

created by that claim. The Attorney General will consider the magnitude a

erest

_fthe

claim against the State, the appearance of impropriety which ceuld adversely ;affeet

the interests of the State, the degree, if any, to which the contracting attorney has

or will gain access to information which would give him an undue advantage In

representing a client whose interests are adverse to the State, whethef

the

department or agency against which the claim is made is also a department or

agency that will be represented by the contracting attorney, and any other \Jactor

which the Attorney General may deem pertinent in his discretion.

i Notification of the Attorney General under this paragraph, prior tc> the

commencement of an action is not required if the contracting attorney is

;E%Jpproached by a client to commence an action against the State ang

contracting attorney has a good faith belief that absent immediately filin@

1A~

the

d, the

action would be barred by a statute of limitations or comparable provision, Under
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these circumstances, the contracting atterney shall, as soon as practieal, sontact
the Attorney General regarding the conflict and agrees that If the conflict of

interest is not waived, to withdraw from representing the client in the pending

action,

B. Any conflict of interest which may be created by the following
situations will automaticaily be deemed to be waived by the Attorney Genersl and
will not be subject to the notification requirements of this policy statement:

1. Any action where the contracting aitorney represents a codefendant with
the State in a claim or lawsuit, regardless of any cross-claim or thirdsparty
claim which the State and the attorney’s non-State clisnt may have against
each other; unless the cross-claim or third-party claim was readily apparent
at the time of coniracting with the non-State client and seeks significan’c
monetary consequences; the cross-claim is against a state agency which the
contracting attorney represents; or by virtue of representation of the {State
under contract the attorney had access to information which would QI\JE the
non-State client an unfair advantage.

2. Any condemnation action in which the contracting attorney represents a
condemnee.

3. Any administrative licensing proceeding in which the contracting attprney
appears representing a client, regardless of the fact that the client may make
a claim which would be adverse to a position taken by a department or
agency of state government; unless the claims, if successful, will| have
significant monetary consequences to the State; or by virtue of
representation of the State under contract the contracting attornefy had

access to information which would give the non-State client an unfair
advantage. :

4. Any administrative proceeding befere the Department of Revenue in Juh eh
- the contracting attorney’s client may have a claim which weuld craate a
potential liability for the State of South Dakota; unless the claim, if
successful, will have significant monetary consequences to the State: or by
virtue of representation of the State under contract the centtacting atfomev

had access to information which would give the non- State client an. Jnfair
r advantage.

(9]

Any bankruptcy proceeding in which the cbntracting attorney represénts a
client other than the State of South Dakota and in which the Btate of ‘:Quth
Dakota has a secured or unsecured claim, :

i
iR
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6. Any activity relating to the negotiation of a contract with the State of :

Dakota and another client represented by the contracting attorney; |
the contracting attorney is actively representing the department or age

access to information which would give the non-State client an
advantage.

ney of
state government with which the contract is being negotiated; or by virtue of
representation of the State under contract the contracting attorney had

infair

7. The defense of any criminal action; unless the attormey has an Bkisting
contract as a special prosecutor in ¢riminal actions for the State of Bouth

Dakota; or if, in representation of the State under contract, the ccnn'tr%

eting

attorney had access to information which would give the non-State cllent an

unfair advantage in the criminal action.

8. Any smalil claims action in which the contracting attorney represents any

plaintiff or defendant with interests adverse to those of the State.

9. Any action brought through representation under a long-term contra
appointment of any other -governmental entity, whether or not

act or

that

governmental entity has interests that are adverse to those of the State;
unless the claim, if succassful, will have significant monetary consequences

against the State of South Dakota,

10. Any action in which the State is a named party but has only a ngminal

interest, as in mortgage foreclosures and quiet title actions.
11. Any lobbying activity by the contracting atterney

12.Any worker's compensation case in which the contracting att
represents a claimant; unless the contracting attarney represents the S

orney
South

Dakota Department of Labor in maiters relating 1o worker's campent.a‘tion

claims or benefits,

C. The Attorney General reserves the right to raise a conflict of int

notwithstanding the automatic waiver provisicns of paragraph B of this p

terest,

‘Oliey,

where a- conflict of interest covered by the South Dakota Rules of Professional

Conduc’t exists and in the discretion of the Attorney General, is it determmed
1!1 the State’s best interest fo raise the conflict. The Attorney General shall !

rllhe contracting attorney .of the existence of the conflict and the delmeati

to be
mtifv

on of
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waiver within seven days of the Attorney General's agtual notice of

contracting attorney’ s action against the State.

the

D. For purposes of this policy: 1) the term “c ontracting attorney” reans

the attorney actually signing the agreemeni and his entire law firm; 2) the

term

“State” means the State of South Dakota and any branch, constitutional ﬁfﬂee,

department, agency, institution, board, commission, authority, or ethsr eﬂtjty by

state government; and 3) the term “significant monetary consequences” means

that the suit, claim, action or other proceeding against the State, if successful,

could reasonably result in the State making payments to the contracting att¢

the client or the class the client represents in excess of $50,000 or in the ca

mey,

se of

the proceeding against the Department of Revenue, or other state taxing Zam‘lty

payments or lost revenue in excess of $50,000,

E.  This guideline shall not be construed as altering or reduci:n
attorney’s obligations to his client under the South Dakota Rules of Profes:

Conduct specifically stated herein.

g an

.(:.ij..

<D
on
(D
o)

sional



AGREEMENT FOR LEGAL SERVICES
BETWEEN THE SOUTH DAKOTA BOARD OF REGENTS
STATE OF SOUTH DAKOTA, AND
James R. Lynch of Garcia Calderon Ruiz, LLP

The South Dakota Board of Regents, hereinafter BOARD OF REGENTS and James R.
Lynch of Garcia Calderon Ruiz, LLP, hereinafier James R. Lynch, hereby agree that

BOARD OF REGENTS will receive !egal advice and representation as provided in this
Agreement,

Section|.  Scope of Work:

James R. Lynch agrees to provide legal services and represe,nt
BOARD OF REGENTS to defend the South Dakota Internatlonal
Business Institute, Northern State University and the South Dakota
Department of Tourism and State Development in courti|or
arbitration proceedings brought by Darley International, LLC,
against the South Dakota International Business Institute and the
Hanul Professional Law Corporation.

Section 1, Payment Provisions:

it is hereby agreed that, in consideration of fulfillment of the terms
of this Agreement, BOARD OF REGENTS shall pay James [R.
Lynch, within thirty (30} days of receipt of acceptable invoices,
subject to ordinary State of South Dakota voucher cleararﬂce
requirements, an amount equal to the number of hours bifled times
an hourly rate not to exceed three hundred dollars ($300.00). The

total amount expended under this contract shall not exceed
-{$20,000.00).

Expenses for travel, meals and lodging mcurred by James R. Lyncn
on behalf of BOARD OF REGENTS shall be reimbursed, upon
submission of a complete listing of all expenses actually mcurred in
the performance of this Agreement.

Section lll.  Independent Contractor:

i While performing the services hereunder, James R. Lynch s acting

as an independent contractor and not as an officer, agentijor
oh employee of BOARD OF REGENTS or of the State of SOL’th
h Dakota.

‘ | 1000624




Section V.

Section V.

Section VI.

Section VI,

Section VI!I.

Term of the Agreement:

Hold Harmless and Indemnification:

James R. Lynch agrees to indemnify and hold the State of Souﬁh
Dakota, its officers, agents and employees, harmless from an“d
against any and all actions, suits, damages, llability or other
proceedings which may arise as the resuit of performing services
hereunder. This section does not require James R. Lynch to b's

responsible for or defend against claims or damages arising from

the errors or omissions of the State, its officers, agentis j
employees or from the errors or omissions of third parties that ane
not officers, employees or agents of the James R. Lynch, uniess
such errors or omissions resulted from the acts or omissions of
James R. Lynch. Nothing in this agreement is intended to impajr
the insurance coverage of James R. Lynch or any subrogatlon
rights of James R. Lynch insurers.

Insurance:

James R. Lynch hereby agrees to maintain during the term of this
Agreement appropriate and adequate insurance coverage mcludmg
general liability, automobile liability and professional 1|ab1l|ty

insurance and shall provide BOARD OF REGENTS with ewdenc
thereof upon request,

Limitations Upon Legal Representation:

It is agreed and acknowledged by James R. Lynch that in order for
James R. Lynch to represent the State of South Dakota or thle
interests of BOARD OF REGENTS in any court of law, he or any
substitute counsel must receive an appointment as an Assrstant
Attorney General from the Attorney General of the State.

The term of this Agreement shall commence on January 30, 2009
and shall remain in effect through June 30, 2008.

Termination:

This Agreement may be terminated by either party hereto upo
thirty (30) days written notice.

>
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Section IX.

Section X.

Section K.

- Section Xli

Section XIH

Default Provision:

This Agreement depends upon the continued availability of
appropriated funds and expenditure authority from the Legislatuxje
for this purpose. This Agreement will be terminated by the Stateif
the Legislature fails to appropriate funds or grant expenditure
authority. Termination for this reason is not a default by the Stag
nor does it give rise to a claim against the Stale,

GD

Amendment;

=

The prowsnons in this Agreement may only be altered, modified ?
changed by written amendment hereto subject to the same
approval requirements as in this Agreement,

Agreement Not Assignable:

This Agreement is not assignable by James R. Lynch either.

whole or in part, without the written consent of BOARD O
REGENTS.

—ﬂ:J

Payments Inciude All Taxes:

Payments made to James R. Lynch as specified herein shall be
deemed to include all taxes of any description, federal, state or
municipal assessed against James R. Lynch by reason of ths
Agreement.

South Dakota Law Controlling:

It is expressly understood and agreed by the parties hereto that thgs
Agreement shall be governed by the laws of the Stale of Scmih
Dakota both as to interpretation and performance.,

P ——
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iE
T§

Fax: feb 4 2009 §0:30ax PODZAODY

ISectJon XV Qanfilo! of Intarast;

Jamas R. Lynch sgress not to particlpata es Counssl, in peregn of
his law firm, I apposition to the mterests of the State of Suulh
Dekota or apy of s depanments, Huresus, bosrds or commisslona
canglstant with the policy attached hereto and lsbeled Exhiblt A,

DAKGTA JAMES &, LYNCH OF

OF N¥5 GARGIA CALDERON RUIZ, LLP

Robeit T, Pery

. J:a'mes Rzgnch )
Paled; cﬁ/ﬁ??é}z . Dated; c%é/ﬁffl

FORNORTHERN STATE UNIVERSITY:

Lo
Jahﬁlyar .
Dafed: 8 / L/L/ﬁ {?

SOUTH BAKOTA OFFICE GF
THE ATTORNEY GENERAL!

1 R,
Dated;_ Q*‘/ 5j07

The toregoing Agreement Is hereby approved us 10 form,

4 PastFex Note A A

! ;:Tﬁiclm {\ o D s MQ ¥

1 pl. Co.

} (8] l{-,
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Exhibit

POLICY CONCERNING CONFLICTS OF INTEREST

This policy is adopted to address the issue of potential conflicts of interest wih
regard to the State of South Dakota and attorneys contracting with the State of Souiw
Dakota ("State") to perform legal services, This policy will be attached as an addenduf
to any contract for legal services entered into between the State and any attorn{ay

contracting to perform those legal services and shall become a part of that contract.

A. Except as provided in paragraph B of this policy, if an attorney contractiﬁg
to perform legal services with the State has a pending claim againét the State or |tis
empioyees on behalf of a client; or in the event an attorney with an existing contract f r
legal services with the State is approached by a client seeking to file a lawsuit again%st
the State or its employees, the contracting attorney shall notify the Attorney Genef |
and the manager of the state PEPL Fund in writing of that conflict of interest prior to tﬁe
time a contract is signed or prior to undertaking representation of the adverse c!ieﬁ
The Attorney General shall personally decide within ten working days whether or not the
State will waive any conflict of interest created by that claim. The Attorney General w1II
consider the magnitude of the claim against the State, the appearance of improprlefcy
which could adversely affect the interests of the State, the degree, if any, to which tEie
confracting attorney has or will gain access to information which would give him é’n
undue advantage in representing a client whose interests are adverse to the Stafe,
whether the department or agency against which the claim is made is also a departmé:mt
or agency that will be represented by the contracting atiorney, and any other factior
which the Attorney General may deem pertinent in his discretion. |

Notification of the Attorney General under this paragraph, prior to the
commencement of an action is not required if the contracting attorney is approached by
a client to commence an action against the State and the contracting: attorney hasi a
good faith belief that absent immediately filing, the action would be barred by a statujie
of limitations or comparable provision. Under these circomstances, the contractihg

!55 attorney shai! as soon as practical, contact the Attorney General regarding the confl

g and agrees that if the conflict of interest is not waived, to withdraw from representlng t}"e
;il client in the pending action.

—

=
s
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will automatically be deemed to be waived by the Attorney General and will not be
subject to the nofification requirements of this policy statement: |
1.

B. Any conflict of interest which may be created by the following situatiofj

()

Any action where the contracting attomey represents a codefendant with thg
State in a claim or lawsuit, regardiess of any cross-claim or third-party claim
which the State and the attorney's non-State client may have against each other;
unless the cross-claim or third-party claim was readily apparent at the time of
contracting with the non-State client and seeks significant monetary
consequences; the cross-claim is against a state agency which the contractm_:j
attorney represents; or by virtue of representation of the State under contract the

attorney had access .to information which would give the nhon-State client ah
unfair advantage.

Any condemnation action in which the contracting attorney represents a
condemnee. :

Any administrative licensing proceeding in which the contracting attorney
appears representing a clien, regardless of the faci that the client may make' g
claim which would be adverse to a position faken by a department or agency of
state government; unless the claims, if successful, will have significant monetar

consequences to the State; or by virtue of representation of the State under

contract the contracting attorney had access to information which would give th'e
non-State client an unfair advantage.

l

Any administrative proceeding before the Department of Revenue in which thg
contracting attorney's client may have a claim which would' create a potential

liability for the State of South Dakota; unless the claim, if successful, will hav%a
significant monetary consequences to the State; or by virtue of representation CF
c

the State under contract the contracting attorney had access to information whi
would give the non-State client an unfair advantage.

Any bankruptcy proceeding in which the contractmg attorney represents a C|Ie t
other than the State of South Dakota and in which the State of South Dakota has
a secured or unsecured claim, ‘J
Any activity relating to the negotiation of a contract with the Staie of Soutl}\
Dakota and another client represented by the contracting attorney; unless the
contracting attorney is actively representlng the department or agency of statcle
government with which the contract is being negofiated; or by virtue of
representation of the State under contract the contracting attorney had access 'LO
information which would give the non-State client an unfair advantage.

The defense of any criminal action; unless the atiorney has an existing contrac,t
as a special prosecutor in criminal actions for the State of South Dakota; or if, m
representation of the State under contract, the contracting attorney had access ‘tF
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information which would give the non-State client an unfair advantage in the
criminal action. ‘

8. Any small claims action in which the contracting attorney represents any piamtff
or defendant with interests adverse to those of the State.

9. Any action brought through representation under a long-term contract :;lor
appointment of any other governmental entity, whether or not that govemmental
entity has interests that are adverse to those of the State; unless the claim; ] if

successful, will have significant monetary consequences agalnst the State’ Qf
South Dakota

10. Any action in which the State is a named party but has only a nominal tnterest ciS
in mortgage foreclosures and quiet title actions.

11. Any lobbying activity by the contracting aftorney

12. Any worker's compensation case in which the confracting attorney represents} a
claimant; upless the contracting attorney represents the South Dakota
Department of Labor in matters relating to worker's compensation claims | .or

benefits.

C. The Attorney General reserves the right to raise a conflict of interejs,t.
notwithstanding the automatic waiver provisions of paragraph B of this policy, where% a
conflict of interest covered by the South Dakota Rules of Professional Conduct exiig:ts
and in the discretion of the Attorney General, is it determined to be in the State's beiest
inferest to raise the conflict. The Attorney General shall notify the contracting attorniey
of the existence of the conflict and the delineation of waiver within seven days of ﬂhe
Attorney General's actual notice of the contracting attorney's action against the State.%

D. For purposes of this policy: 1) the term “contracting atiorney” means t}e
attorney actually signing the agreement and his entire law firm; 2) the term "Stai
means the State of South Dakota and any branch, constitutional office, departme’cr

nt
agency, institution, board, commission, authority, or other entity by state government;

]

and 3) the term “significant monetary consequences” means that the suit, claim, actibn

or other proceeding against the State, if successful, could reasonably result in the Stai e

(6

making payments to the contracting attorney, the client or the class the client represeﬁ\!ts
in excess of $50,000 or in the case of the proceeding against the Department%of
Revenue, or other state taxing entity payments or lost revenue in excess of $50,000,

00003E
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E. This guideline shall not be construed as altering or reducing an attorneyi’
obligations to his client under the South- Dakota Rules of Professional Conduct

specifically stated herein.
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Office of Attorney General
State of South Dakota

I, Marty J. Jackley, Attorney General of the State of South Dakota, do
hereby appoint JAMES R. LYNCH of Los Angeles, California, as a Special
Assistant Attorney General for the State of South Dakota, to represent the
Board of Regents in legal matters involving the South Dakota International
Business Institute, Northern State University and the South Dakota
Department of Tourism and State Development concerning Darley
International, LLC; to serve at the will of the Attorney General.

Dated this ff day of September, 2009.

7 WMQ/ e
Marty J. ackle$"=>" (7

Attorney General

State of California )

: 88
County of Los Angeles )

I, James R. Lynch, having been appointed as a Special Assistant Attorney
General for the State of South Dakota, do solemmnly swear that 1 will support
the Constitution of the United States and the Constitution of the State of
South Dakota, and that I will faithfully and impartially discharge the duties of
such office, and render a true account of all money, accounts, credits and
property of any kind that shall come into my hands as such office and pay over

i ding to law.
and deliver the same according to law L .

=

J an}éé R. Lynch

Subscribed and sworn to before me, a notary public, this _ 7%~ day of
Sgptember, 20009.

N ( @% P
I Notary Pu 1ic/WﬁL%zrwﬁr

My commission eXplI‘eS

oo, CAROLYN :wowNGUE%
BB COMM. # 1775088
(s%ak

4= NOTARY PUBLIC - CAL IFORN!A§ O a0 4§ 3 ﬁgﬂ
i LOS ANGELES COUNTY
My Corpm Exniras Gt 22 90413

FAE T ] SR




NOTICE TO ALL COUNSEL FHE RESOLYTION EXPLUTST | Neveinher 25, 2008
{Please see Service List)

RE:  Darley Interpational, LLC vs. Hanul Professional Law Cotporatien
Reference #: 1100054680

Dear Counsel,

Thank you for choosing JAMS as yowr dispwte resolution provider. This fetticr will confirm that yor .
mediation has been schedued as follows; .

DATE: December 12, 2608 at 9:30 AM for 4 hours

PLACE: JAMS
160 West Santa Clara Sireer
Suite 1130
Sap Jose, CA 95113

NEUTRAL:  Hon. Robert A. Baines (Ret.)

fn preparation for your mediation it is recommended that you subwit memoranda, briefs or other
documents to the neutral at 160 W. Santa Clara St., Sap Jose, CA 95113 by Decomber 3, 2008 Itis a[m
essential to have i atendance the appropriate rcpresematives who have complete settlement authunt} il

For your reference, attached please find an invoice for your share of the fees. To reserve your mcdmuon
please mail your payment to JAMS at the PO Box number located on ths borton of the invoice. If
sdditional rescarch or fulure session time is requested for the watter, another inveice will be sent 1o yau
at the conclusion of the session. :

Please note that JAMS reserves the ri ght to cancel your mediation if fees are not paid by November 28
2008, However, cancellation will vecur only following written notice from 1AMS,

U time 1y reserved but goes unused or is canceled by oue of the parties within 14 days of the scheduled |
dare, FAMS will make every atlempt 1o reschedule the seutral's time with another nmtter, However, if
JAMS cannot reschedule and the time then goes unused, the party canceling the mediation is rcsponSlb[c_
for all fees associsted with (be reserved tima,

As The Resolrtion Experts we take prids in helping you to resolve yvour dispue. [f you have any
questions aboul our procedures or the settlement process, please feel free to contact me directly at
408-346-0734,

Sincerelhy,

i ]

Llizaheth § Medina
"(Pase Manager
;Egucdina@iamsadr.cnm
Fax# 408-293-3267
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Directory - Offices - Northern Stéw University

Pal- NBBTH Enﬂs:ate university
E HOME ABOUT  ACADEMICS

ATHLETICS

Page 1 of 5

Search Options

DIRECTORY
Offices
Peopie

Fax Numbers

OFFICES

Office (Wab site link) B3 Emait

Academic Advisement
Academic Affairs
Admigsions B3
Alumni Services &4
Aramark

Art Depariment &3
AthlelicsHPE

Athletic Development
Band Room

Barnett Center Information
Biclogy Prep Room
Biolegy Prep Room
Booksfore

Briscoe Hall — Hall Director
Briscoe Hall - Desk Phone

Campus Activities Board

Campus Police/Security

Career Development and Placernent

Genter for Excellence in_International

Business 4

(;eﬂtg.r_fgr.s._tete_wjgg_.il_egin.ing

Chemistry Lab
Chemistry Lab

CiCSitutheran Campus Mi

istries

College of Arts and Sciences

Computer Center
Qorresp,qnde,nc;a Studies
Counselor Education
Counseling Center
Custadial Services

Den

Development

Dining Hall - Student Center

http://www northern.edu/directory/

Location

Pasotah Hall, Reom 202
Spafford Hall, Reom 203
Dacetah Hall, Roorm 101

Begkman Building, 620 15th Ave SE

Graham Hall, Roomn 2/2A
Spafford Hail, Room 208
Barnelt Center, Room 42

Beckman Building, Room 3

Johnson Fine Arts Center, Room 118

MeWaldt-Jensen, Room 202
MeWaldt-Jensen, Roam 207
Student Center, Room 108

Student Center, Roomn 202

{Sunday — Thursday 6pm-2am)
24 Answering Machine - Student

Center

Student Center, Room 217
Lincotn Hall, Room 123A

MeWaldt—Jensgn, Reoom 122
MeWaldt-Jensen, Reom 302
MeWaldt-Jensen, Room 308
Lindberg Hall

Student Center, Room 235

Techneology Center, Room 368

Technology Center, Lower Level

Spafford Hail, Room 108
H.P. Gerber, Room 115
Student Center, Room 217

Facilities Management, Physical Rlant

Student Center, Lower Level

Beskman Building, 620 15th Ave SE

2478
2380
2655
2677
2680
7806
Cell;
380-8925
626-2474
2371
TT?q
3982
2508
2472
2221

(605) 216-
35!25

2604
2283
2568
2417
23{1
2860
2650
2550

2i;?y///

2600034



R
b ape mawm P

Directory - Offices - Northern State University

Reading Clinig Office &4
Records
Regional Aging Council of Northeast 8D
Registrar E3
Research
Residence Life Director &
Resident Artist
Room Reservations
Barnett Center
Johnson Fine Arts Center

Student Center

Schaool of Busingss [
School of Education
School of Fine Arts

South Dakota Department of Agricuiture

Institie 1

South Dakota School for the Deaf (SDSD)

Qutreach Consultant

Social Science

Special Education

Speech Communications
Sports Information

Steele Hall - Hail Director
Steele Hall - Lobby Phone
Student Activities

Stugent Afairs &

Student Association

Student Center Information Desk
Student Development Center
Student Publications / Exponent
Student Senate Office

Student Support Services {88S)
Student Teaching

Study Abroad Office

Theatre Depariment

Title 1l

United Campus Ministry
University College
University Relations
Upward Bound
Veterans Affairs

Vice President for Academic Affairs

http://www.northern.edu/directory/

H.P. Gerber, Room 145
Dacotah Hall, Room 103
Technology Center, Room 353
Dacotah Hall, Room 103
MeWaldt-Jensen, Room 224
Student Center, Room 201

Lincoln Hall Basement

Lincoln Hall, Room 101
H.P. Gerber, Room 112
Spafford Hall, Room 315
Physical Plant, Room 215

Graham Hall, Room 110

Graham Hall, Room 114

Technology Center, Room 358
H.P. Gerber, Room 115
Technology Genter, Room 261

Barnett Center, Room 47A

Student Center, Room 203
Student Center, Room 201
Stugent Center, Room 204
Student Center, Lower Level
Student Center, Room 201
Krikac Administration, Room 101
Student Center, Room 204
Dacotah Hall, Room 21

H.P. Gerber, Room 115

Lingoin Halt Room 223A

Johnson Fine Arts Canter, Room

1244

Spafford Hall, Room 2058
Graham Hall, Room 202
Dacotah Hall, Room 201
Graham Hall, Room 124
Graham Hall, Room 217
Dacotah Hall, Room 111

Spafford Hall, Room 203

Paged of 5

2614
2012
3402
2012
2456
2531
3@40

7738
2497
3007
2¥po
2{15
2497
3335
3149
3166
2601
2417
24b4
7748
3047
3020
3007
2530
2528
2651
3007
2534
2528
2633
2415
721
2563

7789

3012

2633
2552
3229
7692
2524

0000635



Directory - People - Northern S% University

1 NORTHERN state .U.r;iﬁ;ars‘.‘ity
HOME ABOUT

Search Options

Site Index
Site Map
DIRECTORY
Offices

People

=X S ST
P W

ACADEMICS  ATHLETICS

PEOPLE

Page 1 of 9
. :

G Search | Index | Site Map  # Directory

ADMISSIONS STUDENT LIFE

contactus §

Name ( Web site link )

Addison, Carla
Alibee, Neal
Allbee, Scott
Alragad, Dr. Tariq
Arnold, Dr, Clyde

Arunasalam, Chelvan

Backman, Ron
Barker, Jodie
Barondeau, Nancy

Bartusis, Dr Mark

Bass, Dr, William {Bill)

Bauer, Jennifer

Beckler, Dr. Terry

Benkert, Dr. Lysbath

Bentz, Jacob
Bergstrom, Robert
Birgen, Mike

Bitierman, Stephanie

Bjerke, Kevin

Blanchard, Carolyn

Blanchard, Dr. Kenneth

Blide, Jackie
Blondo, Ann

Bockorny, Michaet

Boden, Chris

* Bollen, Joop

Bortnem, Dr, Gayle

Bosches, Kathy
Bostian, Susan
Braun, Richelle
Bretsch, Gary

Brick, Chérrl

Broucek, Dr, Willard (Bill}

Pasitlon ( Office location ) [ Abbreviations )

Directar, NSU Children's Center (1.H-118)

Carpenter, Facilities Mgmt (PP)

Programmer Analyst, NET Services (TC-269)

Faculty, Mathematics (MJ-232)

Emeritus Frovost & VP of Academic Affairs (LN=118}

Senlor Computer Suppart Specialist, NET Services (TC-161 )
Grounds Crew Supervisor, Facilities Mgmt (PR) )
Electronic Resources Coordinator (LB-148)

Director of Field Services (GB-110) '

Coordinator and Faculty, History (TC-362}

Associate Professor of Management {LN- 319)

Reference Assistant, Library (LB-148)

Asst Professor of Music (JC-118)

Facully, English (¥C- 373)

Custodian - HP Gerber Building, Facilities Mgmt (PP)

Web Producer, University Relations (GH-118)

Director of Alumni Services, Foundation (BB-4)

Senior Secretary, Records/Registrar (DH-103)

Faculty/Head Cross Country Coach/Assistant Track Coach 3
(BC-208) ;

Faculty, Modern Lang & Speech (TC-250)

Acquisitions & Gov't Documents Mgr, Library (LB-128)
Faculty, Political Science and Sociology (TC-357) :
Secretary, Education/Psychology/Special Education (GB-1 15i)
Secretary, School of Education (GB-112) :

Directer of Development, Foundation/Alumni/Development
{BB-11)

Head Football Coach/Dir of Barnett Center (BC-27)
Director of SD Int'l Bus Institute (SDIBI} (GH-102)
Faculty, Elem. & Sec. Education (GB-139}

Admissions Representative (DH-101)

Director, Human Resources/Affirmative Action {AB-213)
Information 3pecialist, University Relations (GH122)
Custoedian - Jerde Hall, Facilities Mgmt (PP)

Senior Secretary, SDIBI (GH~110)

Faculty, Marketing/Management (LN-321)

hitp://www.northern.edu/directory/personnel.hitml

Ry
2221
2560
2266
2458
1728
2283
2560
7773
2415
7799
3002

" 3018

3436
7608
2560
3852
2681
2012
3984

7697
T2
FFo6
2417
2416
2612

2007
3088
25870
2644
2520
2552
2560
3149
2630

065935



REPLY POINTS TO HANUL'S 2 DRAFT OF OVERSEAS
RECRUITMENT AND SERVICE AGREEMENT

September 30, 2007

Dear James,

The following are my comments in respect to the second draft of your countelpmpesal 1
received qver this past weekend.

1. Ibelieve there should be separate agreements between a) Darley & Hanul & b)
Robert D. Stratmore, Esq. & Hanul. Different clauses, terms and conditions apply
and are better determined under separate agreements. :

The reason I think we should stick to agreement between Hanul & Darley is to make sure
that you are part of the Chinese entity, to be in charge and in control of the situation.;;
Furthermore, my partners have reluctance in sharing legal duty between Hanul and

Stratmore firm when the legal duty is that of immigration which Hanul will handle in all
respects..

2. Under Definition of Terms Used Herein and Appointment:
What specifically are the “Unofficial Exclusive Rights” that Hanul holds to
promote and process from SDIBI? Please provide me with a copy of your
Agreement with SDIBI, since our rights derive directly therefrom.
Your mandate from SDIBI is important for us to be knowledgeable and 1nformed

about. These include “Hanul’s unofficial rights to exclusively market SDIBI EB-5
Projects promised by SDIBL.”

This is a big point. As I mentioned in my email, Hanul does not have an exclusive
agreement signed between Hanul and SDIBI. This is because SDIBI (South Dakota)
SDIBI and Hanul felt that substance over form was important. WE wanted to start the
work and secure our place by our performance. Furthermore, State government graniing
any sort of exclusivity is a major endeavor as you may know. Rather than to spend time
on formalizing everything, we’ve decided to use the time on creating results. That
strategy worked well as we have ‘implied’ exclusivity from SDIBI and South Dakota,

i‘-3.51 understand that this alone can derail our agreement effort since we do not have

: 5expressed right to base our agreement on. If Darley is willing to trust Hanul’s

l1elatlonshlp with SDIBI, our agreement will have the intended meaning. However, if not,
" there might not be anythmg that Hanul can offer Darley to Darley’s legal satisfaction
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Banul is confident that the working relationship between Hanul and SDIBI is sufficient
for Darley to take on the marketing efforts that it intends to. Therefore, our agreement
will be one of practicality rather than absolute legal right. That is the best that we can

offer at this time. We have had no reason to seek cumbersome, and may be impossible,

expressed exclusivity from SD attorneys. I hope you can reason our rationale in this
regard.

3. 1 B. Appointment——Contractor for other Territories Specified in Appendix B, We
Cannot accept a mandate that “Hanul provides its policies which Recruiter must
follow...” Who is Recruiter---it is not defined. Do you mean Datley orits
subagents? What are Hanul’s policies you are referring 07

Typo here, Recruiter is Darley and I have no problem taking that language out. 1t was

there to actually make sure that over-zealous marketers promising the ‘world’ to investors.

4. 1C. You give us 6 months to produce a minimum of 50 investors. That is okay if
Gave us ALL OF CHINA (but not Marketing for Guangdong Province) as we.
Discussed and agreed to, I thought, in our Berkeley meeting. You are changing
Rules, so to speak. You are granting us essentially only Shanghai & the

immediate
Environs exclusively & the rest of the country (apart from Guangdong) on a non-
Exclusive basis. (By the way, you had previously stated that we could sign up:

Clients from Guangdong but we were not to ADVERTISE THERE—please
Include this in any revisions).

That is right that we are granting exclusivity to Shanghal and the Provinces nearby.
However, this is a very formidable region in that it is the economic center of modern’™
China. I do not agree that we are changing the rule from Berkeley in that [ have always
maintained two things: (1) that we would want 2 Chinese entity to be our partner in
China; and, (2) the Chinese partner must prove itself in terms of performance for us to
give over the entire territory that Hanul see as our ‘bread and butter’ market.

One thing that I hope you can understand is that if our Chinese partner proves itself on
performance, Hanul gladly will give up fee cuts to accommodate volume and to be free of

hassle and care for China. However, that naturally entails time and performance to buxld
up trust between us.

Furthermore, 1 can not over emphasize that performance and trust will build itself up as
#iHanul was able to do so with SDIBI even without an exclusive agreement. [ hope you
d gand your Chinese partner can see this and show strong proof that puts Hanul at ease and
,lforce Hanul to seck your hand. Believe me, we would love to be in that situation. In 1hat
tlsense, all these exclusivity talk may not even be necessary.
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Our research of Chinese market shows that there are only few powerful companies who
can handle US EB-5 marketing. We hope that you are the power that can move these
companies in China. That is what you have expressed to us in our conversations and as
such, if we can be certain of this fact, we would simply be ecstatic in our good fortune!!!
And, if you do have such relationship with these Chinese companies, you will have no
problem in taking all of China from us as your exclusive territory.

Thereforg, we can commit to 50 investors from

Shanghai & the neighboring provinces within ONE YEAR. We are wnﬁdent

We will surpass this, and if we have exclusive for all China (except Guangdong),
50 applicants within 6 months is acceptable. (I thought in our last conversation by
Phone that we were now getting exclusive for all of China, less Guangdong
(where we could sign applicants but not advertise).

There might be some misunderstanding here. 50 cases from China in 6 months is not,
only from Shanghai and vicinity. Exclusivity and non-exclusivity really does not matter
since we do not plan on granting exclusivity for entire China at all. You are the only
entity that we have entertained and have expressed promise to grant ali of China based on
performance. If your team demonsirates strong ‘presence of EB-5 in China’ we will have
no reason t to further develop Chinese market. But, until then, we will have to continhe
to seek ways to develop China. PLEASE NOTE that you will have full freedom to |
market in non-exclusive China territories and the 50 cases from entire China in 6 months
will more than adequately prove to us of your marketing power. At such resuit, we will
be happy to let your team take on the entire China. You can certainly sign up cases from

Guangdong province as I said in Berkeley. But, please do it in discreet way as not to
excite our partner in Guangzou.

In respect to Former Soviet Union (“FSU”) Republics taken as a whole, I can’
Accept a number of 20 within 12 months. In addition, in the last line of 1C, it
Needs to be changed so that a lack of performance in one region does not
Constitute a “Material Breach of this Agreement” resulting in terminatjon.

It would mean exclusivity for that one defined geographic area would be
Removed from its exclusive status, but it would not result in a material
Breach and termination of the Entire Agreement.

Much of the rationale in China applies to former soviet block countries, Regardless olf
the number, your team will not have any problem marketing in that territory. If we geta
strong lead for that region, I will discuss it with you beforehand. Let’s not decide on a
number for this region but have it open to all. As I have said before, you have an uppéer
tihand over any of our previous contacts in this region as well. Wehave no plansto
g ?ctive]y pursue this region any time soon.

a
N

4. 1E. Why don’t we just say that all other territories of the world are fine
To bring in visa applicants, except for Guangdong Province there should be no
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Advertising (but visa applicants are fine) & exclude also Korea. I thing
This is a more clear formulation (albeit I originally suggested A & B).
Otherwise, if Hanul can amend Appendix B by its own sole discretion, that
We have nothing we can rely upon anyway.

Much of the rational above applies here as well. However, I want to make it clear that
Hanul does not wish to give away our territories unless we have a strong partner who can
handle that particular region. As such, we will leave these territories open for now until a
strong partner emerges over a region. That is why we are maintaining the right to amend
Appendix B. If Darley can show a strong potential over a region, we will haveno

problem adding that territory over to Appendix A. Otherwise, we will keep it under ou1
full and sole control.

5. 1G. Amend so that Appendix B is removed. Add that Hanul shall agree not
To compete with Darley or contact or do business with any of the indiv-
iduals or companies that comprise Darley’s sub-agents for 2 years from
the date of any termination, for any reason of this Agreement.

This is difficuit to do because of the fact that there are only few companies in China who
can handle US EB-5. I don’t’ foresee a situation for such termination for Darley. Any
how, once Darley and Hanul folds relationship, I don’t understand why working with the
subagents for SD EB-5 should be a problem for Darley. This is only a problem if |
HANUUL unrightfully terminates Darley’s rights. If so, I am sure you have wealth of

knowledge that I can not even fathom to ‘sock it’ to Hanul. Besides, I do not see why
Hanul would do such a thing anyway.

6. 2A. “For Investors, implement the SDIBI EB-5 Project for Investors’
Individual investments as chosen by each Investor.” (Hanul shall not
Have the right to select which Project each Investor invests in; they will
Select their own project from the selection offered--#12, 13, ete). The

Last line should state: “...place Darley’s Investors without delay in
Such projects.”

This sounds fair. It is matter of practicality since we might only have one project at a
time. But, if we have more than one project at a time, then, this certainly can be revised
as such.

7. 2D. 3" line. Should read”. ..inform Darley of any problems encountered.”
i

4 ;Agreed

uiL 8. Yougo from 2 D to 2 F. Where is 2E? In current 2F, define “Amicable”
Retumn of Investor’s funds please. Last line:”.. .regulations of the United States.”
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Amicable-agree to define it. Any suggestions? Last line, agreed

9. 2G. 1 think you mean “preceding,” not proceeding.

Agreed

10. 2H. “Hanul shall provide Chinese speaking employee based in China to be the
liaison between Darley’s Chinese recruiters, Investors and Hanul.”

That employee, Joe Kim, will be working out of our office at Seoul, He will frequently
travel to China as necessary (we figure about half of the time). We do not see a need to
have a China office and as such, he will maintain a post in Korea.

11. 3A. “Establish or use an existing office with designated person(s) tc be the
contact and liaison with Hanul.”

Agreed — 1 did not try to force a full time employee on your part.

12.3 C(6). “Any known conditions or situations which otherwise may pose
difficulties for US EB-5 visa issuance.”

Agreed

13. 3G. “Assist Investors to compléte Application for Visa and coordinate with

Hanul’s in~China employee (acting as a liaison) for preparation for interview with
Overseas US Consular Officers.”

Same as your point 10 above. Joe will be in Korea but will frequently travel to Lhma as
NECESSary.

14. 4, T believe we should agree to use an Escrow for the $50Q,000 which will be fleld
for a couple of years. Perhaps, HSBC Bank or Bank of America, with offices in
Hong Kong, Shanghai & Beijing, for instance, would be suitable, I still believe

the Attorney-Client’s Trust Account can be used for the Legal Services, Serwce
Fees and out-of-pocket expenses.

$500,000 would only be held for about three month in average. Let’s keep options for
both escrow account and trust account as stated.

15. 5A. & 5B. At the end of each SA & 5B, add: “The above-noted services are the
E!E responsibility of Hanul to fulfall.”

FDﬁwleed except that we would from time to time ask Darley {(your Chinese team) to

lz assist Hanul in communicating with your Chinese clients. Your Chinese clients Would
feel better with such involvement from your team.
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16. 5C. DELETE. Darley will NOT indemnify Hanul. Do your other sub-agents -
actually do this? Absolutely NOT,

The indemnification is for any fees that agents may have taken from clients over and -
beyond what we have charged them (i.e. $50,000). It is a common practice that agents
charge extra fees besides from the $50,000 fee. Perhaps we can better word it but the fact
is that Hanul will not pay back fees over and beyond the refund provisions of Section 7.

17. 5D. This is very vague and ambiguous. What fees or ¢charges do you mean in
specific? So sweeping I have no idea what it is to cover.

It happens often that agents come up with fee items that are not legitimate. This clauge is
there to curtail any liability from it. In expression, it can only be ambiguous since we can
not ascertain all the ways of agents creativity in coming up with additional fee items. |

18. SE. On LEGAL FEES that should be covered in the separately drafted Legal Fees
Agreement between Robert I, Stratmore, Esq. (“RDS”) & Hanul. This should be
a very simple agreement in connection with the splitting of Legal Fees. Stage !
should ALWAYS BE a 50%-50% split (When the $20,000 Legal Fees come in,
they should be divided immediately. With respect to the Service Fees (§30,000),
that should be covered in the main Agreement between Darley & Hanul. The split
& distributions are further covered in what should be changed in Par. 6. In
addition, legal fees shall be split 50%-RDS-50% Hanul for other Visa and legal
matters referred to Hanul by RDS.

Please see my comments on 1 above.
19. SE. The Success Fee split needs to be 50%-50%. That is only fair.

Not 50, since the success fee comes from Hanul’s continued monitoring and work for the
duration. Darley’s official responsibility ends with marketing. 50-50 may be plausible if
Darley continues with Hapul in communicating and taking care of clients as Spc,cmed in
my conunents on 15 above.

20. 6A (2). Project 12 (NBP). Legal fees of $20,000 split in new RDS-Hanul
Agreement (310,000 RDS & 310,000 Hanul). Balance of fees split as $5,000 to
Hanul for Service Fees and $25,000 to Darley.

Same as comments from above,

;21 6A(3), $10,000 Legal Fees to Hanul & $10,000 to RDS. $20,000 to Darley in

: Stage 2 for Service Fees. $10,000 to Hanul for Service Fees. In this manner, upder
the Legal Fees Agreement, the distribution of $10,000 each to RDS and Hanul
should be distributed upon receipt, as we previously agreed in Berkeley & other
conversations. It seems that this new draft has pushed t so that the first $20,000 of

e e mr
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the Legal Fees (distributed at the first stage) in the post-Project 12 matters goes all
to Hanul and Darley & RDS wait until Stage 2. Unacceptable & unfair.

Not so! The 6A{2) specifies that DARLEY will receive $10,000 from Sate 1 Service Fee.
The Stage 1 in 5E states that first $20,000 is $10,000 for Legal fee and Service Fee each.

22.7 A (1). 3 line: ... Partnership within two (2) months from the date of denial of
such approval;” To have Visa Applicants wait for 6 months is unfair and
uncompetitive.

Agreed, we can shorten this time frame. But, I think if there is any denial, such denial is
not a final denial but cause for some fusther action. I think the 6 months will be used up
in trying to remedy the situation rather than just a drop. However, I do agree that for
cases with no “future’ we can shorten the period.

23. TA(2). No refund of Legal Fees or Service Fees.
I think we should return the un-realized fees (i.e. if client drops case in the Stage 1, then

we should return Stage 2 fees back to client, and so on..} Wouldn’t you think this more
fair to chent?

24. 7A (3). Define or expand upon “Fault.” (Line 2). Spell it out more, please.

Any thing that may cause Investor to not receive I-526 such as veracity of investor’s .
documents, etc.

25. 8A. Last line (3™): “...HANUL in writing.”
In discussing, as partners in marketing, we will be expressing points on projects that may
be not written down. Not a big issue, we can make the change but I want to address that
caution is warranted since marketers are far more ‘reckless’ than us attorneys.

26. 8D. 3" line. ... Department of State and all other.....”

Agreed

27, ADD 8E. “HANUL covenants and warrants that it has the legal written auihouty
to represent SDIBI and to contract with Darley.

See my initial comments in 2 above.

hE ;

.1 28. ADD 8F. HANUL covenants and warrants that it will comply with all California
i ! State Bar Rules in respect to its laws, rules and regulations governing segregation
.j% of funds for clients and the proper maintenance of records and balances in

- Attorney-Client Trust Fund matters.
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Agreed. Not a problem and if we are going to use trust account, we should be
accountable.

29. 9A. This is way to broad & vague. “Contemplated purposes” is not defined.
Darley and RDS would have to agree in writing in advance as to what ma is
agreeable to cover.

I am not too keen about confidentiality provisions for this agreement. We can change as
necessary. : N

30, 9B. Not clear what is meant in the last line as “Project Participanis.” Flanul should
covenant and agree to a 2 year period wherein once the Agreement terminates,
“neither Hanul nor any of its employees shall contact or do business with subr ‘
agents of Darley or any Visa Applicant clients,

See conument S above.

31. ADD 9C. “Hanul agrees to keep all information from Darley, its sub-agents, Visa
Applicant clients or RDS confidential and to be treated as Proprietary Information

I can agree to client information as being confidential. 1 can drop confidentiality fro all

other including anything from Hanul. What needs to be confidential, we can do it by
expressed writing,

32.10B. Agreement to be in effect for Three (3) Years (a compromise between 5 &
2). 2" line: “...Agreement will automatically be renewed for additional terms of
twelve (12) months each year unless terminated by sixty (60) days written nouce
prior to the expiring renewal period by either party.

I think we should start with two and move on to more lengthy duration as our relationship
develops and trust is built.

33. 11B. This disclaimer in part makes little sense for us or our clients. ¥You cannot
guarantee the policies or procedures of the SDIBI EB-3 participating general -
partners or partnershlps YET YOU WAN DARLEY ORRDS TO INDEMNII’Y
HANUL---Not going to happen. Totally unfair & unreasonable. Delete 11B. -

I don’t understand? The indemnification by Darley (4C) was only for the fees that w¢
have received. It has nothing to do with the performance of the investment project. Am |

s ;missing something? Besides, how can we guarantee the performance of the busmebs
i +'project operated by General Partner?

{1 34.12. Add: “All fees owed to RDS and/or Darley shall be paid in the normal

payment schedule, notwithstanding any alleged breach or termination event whlch
may be alleged or attempted to be implemented.”
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Agreed to do so if we can come up with a language that simply states that anything
legitimately owed is payable...

35. 13B. Add in last line: “...California will have exclusive authority, exclusive
jurisdiction, exclusive venue and be binding upon the parties.” We should also
agree to using JAMS for compulsory Mediation followed by Arbitration in the
event of any dispute. (I am forwarding to you as a separate attachment language
from JAMS (see their pages 3 & 4 from the attachment) as to the Clauses to be
inserted in both the RDS/Hanul & Darley/Hanul Agreements). It should state’ as
an introduction at the end of 13B:

“Any dispute arising out of this Agreement shall be compulsory mediated
followed, if necessary, by Arbitration under the auspices of JAMS ADR _
(Arbitration and Dispute Resolution) in San Flanc1sco CA. Each party shall bear
its own JAMS fees, legal fees, costs and expenses.”

[ will take a look at the JAMS language. Arbitration is good in general for us.

36. ADD 13D. COUNTERPARTS. This Agreement and any Addendums may be

Executed in counterpart and transmitted via facsimile as if originally-executed
documents.

Agreed

Please try to revisit the Addendum A description to cover all of China as an
exclusive (apart from advertising in Guangdong Province). We would like the
balance of China. If you must carve out only Beijing, although we do not like it,
we may live with it. Otherwise, what you have given us in the revised Addendum
A is not very positive for us.

Please let me know if am wasting the time of my colleague and the people we
have set to go. I thOught we had a detailed agreement & understanding from our
three hour meeting in Berkeley & numerous calls, Many other projects would like
our help & agreement to work with them. I have held off, wanting to do one -
extensive deal and relationship with you & your firm. Certainly if'1 came to any
other Center, including your deal in South Dakota or others dealing with them, the
onerous conditions (non-compete, indemnity, etc) would not be part of any deal
We can produce but we must be treated equitably and fairly,

I would also appreciate see your agreement with SDIBI at once, as we are
basically subject to the terms and conditions under which you operate with Lhem

We cannot be subject to those terms and conditions & be blind as to what is m the
agreement.

I look forward to hearing from you ASAP. Perhaps a phone call to me at (925)
258-0600 with a ‘heads up’ and a discussion will be helpfal.
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Sincerely,
ROBERT

Robert, please understand that relationships are built over a time ESPECIALLY on
situation where you are simply asking us to tum over virtually the entire world over for
five years. I have stated over and over that you can basically market EB-5 in all of China
and in other nations (i.e. former Soviet bloc countries) unhindered to come up with thc
numbers that we spoke about. This still stands!

In all honesty, we do not have any information about your Chinese entities or other
marketing entities in different countries. [ think we are giving a lot of trust to you given
the lack of information that we have on your partners, plans or potentials.

Even now, it is our sincere wish that we have a strong partner who can take care of our
marketing duties in different part of world. HOWEVER, such delegation CAN ONLY be
given after demonstration of ability to succeed in such market. Isn’t it only fair for us to

seek certain proof of things before fully committing to it? Wouldn’t you ask for the same
Or even more?

1 sense some frustration in your draft comments, but please do understand that my
purpose in drafting the agreement was not to derail any of our talks or efforts. We are
still hoping your team to be what you purported to be, a very powerful marketing
machine that will dominate a region. If so, you are free to do so. As I have said
numerous times before, you have an upper hand over anyone in these territories. It
remains for you to show us your ‘power’ in an open field, with or without any agreement.

After all these writing, you might still want an expressed agreement between SDIBI _z;md
Hanul that we DO NTO HAVE. Perhaps, this alone can kill our deal... L hope it doefsn’t.

Please take a look at my comments and give it some careful thoughts as trust over tlme is
what we need the most at this stage for obvious reasons.

I do really thank you for your patience, time and efforts thus far.

Sincerely,

James

L a awme omam op
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SOUTH DAKOTA INTERNATIONAL o~
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA, WESTERN DIVISION

Darley International, LLC, a Delaware
corporation,

CASE NO.: CV(8-05034 DDP PLAX

RESPONDENT’S OPPOSITION TO NOTICE
OF HEARING RE DARLEY -
INTERNATIONAL, LLC’S PETITION FOR
ORDER COMPELLING ARBITRATION
PURSUANT TO WRITTEN AGREEMENT;
DECLARATION OF JOOP BOLLEN IN
SUPPORT; [PROPOSED] ORDER
DENYING PETITION

Petitioner,
Vs.

South Dakota International Business Institute, a
non-profit organization;

Respondent. .
Hearing Date: September 8, 2008

Time: 10:00 a.m.
Court Room;
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L INTRODUCTION

The Petitioner in the present case seeks to compel Respondent to submit to an arbitration
clause contained in an “Overseas Recruitment and Service Agreement for US EB-5 Permanent
Residency Visa” (hereinafter “Agreement”), The Agreement is 3 contract between Petitioﬁer and
Hanul Professional Law Corporation (hereinafter “Hanul”), whereby the Petitioner agreed fo recruit
investors for Hanul. The Petitioner is forcing this court to decide whether the Respondent must joln in
the arbitration despite the fact that Respondent is not a signatory or beneficiary of said Agreement. Ag
the evidence and case law will demonstrate, the Respondent is not bound by the Agreement or its
arbitration clause,

Petitioner’s presentation falls woefully short of demonstrating that a nop-signatory to a
contract must adhere to an arbitration clause of said contract when a dispute between the signatories
arises. Courts generally recognize that arbitration eliminates unnecessary burden and lighténs the
caseloads of the Court system. However; courts have consistently held that arbitration is governed by
general principles of contract law, and thus any party who did not contract to a clause shoulfl not be
bound by the process. The courts recognize only three situations in which non-signatories will bg held
by the terms of a contract. For the reasons explained below, none of these situations exist her-e.

First, the Petitioner argues that Respondent received a direct benefit from the Agtsﬂmszit,
and should thus be bound by its terms. However, the Petitioner utterly fails to show the beﬂ%ﬁt
conferred on Respondent. In certain cases a non-signatory may be bound by a contract if he received o
benefit flowing directly from the contract, or where the parties who formulated the contract intended a
direct benefit to be conferred on the non-signatory. An indirect benefit, one not flowing ditectly from
the terms of the contract, will not be sufficient to bind a non-signatory to the terms of the c_oifxtract. In
i

e present case the evidence will show that the Respondent was not a direct beneficiary of any benefit
;l . . H
i
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conferred by the Agreement, nor was the Agresment formulated to directly benefit the Raa.poﬂdent,
and thus Respondent is not bound by the Agreement, |

Second, the Petitioner requests that the Respondent be joined in the arbitration by the
docirine of Equitable Bstoppel. It is true that courts have recognized that a party who knowing sesks
and enjoys the benefits of an agreement cannot tum its back on a portion of the agreement when a
dispute arises. However, the facts in the present case do not conform to this ideal. The Rﬁspondtmt
did not intend to gain a benefit from the subject agreement as claimed by the Petitioner, In fac;t, the
contract formation was for the benefit of the two signatories as well as the ecenomy of Sou.j;h Dakota,
pot the Respondent.

Third, courts have reasoned in previous holdings that an intimate relationship, such as an
agency relationship, between a signatory and non-signatory third party can bind that third party to the
terms of the agreement. A party who “stands in the shoes” of another must be enjoined as the acts of
one party are the same as the acts of the other. Thé court will see evidence that this relatioﬁship does
not exist between the Respondent and any of the signatories to the subject agreement. In facj:, each
party acts in its own interest and not for the benefit of any other party.

Lastly, the court lacks personal jurisdiction on this matter over Respondent as shown below,
A court is required to have subject matter jurisdiction as well as personal jurisdiction over the
responding party in order to hear a case. Arbitration disputes are governed by the Federal Arbitration.
Act, and thus the subject matter jurisdiction is satisfied in this court. However, the court must also
have personal jurisdiction over all parties. This court does not have personal jurisdiction ovér the
Respondent, as SDIBI was not “present” in the state of California, is not domiciled here, dicf not

aensent to this action, and does not have “minimum contacts” sufficient to satisfy the personal
T .
: :

wi

it
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1} jurisdiction requirement. As a result, the Petition should be denied as this court does not have personal

2 Junsdiction over the Respondent,

j, For the reasons outlined above, the eourt must reject the Petitioner's request.

5

6

7 SDIBL, on an annual renewable cost recovery contract with the South Daketf;_ Governor's
8 Office of Economie Development (GOED), has been conducting export promotion and fér@igxl dirget
1?) investment activities for GOED since 1995, SDIBI is part of the School of Business at tﬁ& Northarn

1 State University, a public state university, located in Aberdeen, South Dakqta. In 2001, 3DIB]

12 }|initiated recruitment of Buropean dairy farmers to South Dakota to construct and manage large state-

13 Hlof-the-art dairy farms in eastern portion of the state. SDIBI was successful in recruitihg 15 such
14 projects whose owners all legally entered the United States of America to settle in South D:étkota on E-
iz 2 non-immigrant visas. - |

17 The Regional Center Program is an investment visa program designated as EB-5 which grants

18 }jlegal permanent residency to foreign nationals who create 10 direct or indirect full-time jobs by
19

20

investing at least $500,000.00 in an area with a low population or a high unemployment rate. Such
areas are designated as “regional centers”. SDIBI applied for regional center status in 2003, and was
29 granted regional center status by United States Citizens and Immigration Services {USCIS)..iEn April of
23 {{2004. SDIBI obtained regional center status to provide more security to the European investors that

24 ||had settled in South Dakota and to provide South Dakota with a competitive advantage over other

25 U states which were also recruiting Buropean dairy investors but were not able to offer permanent
26
residency as they did not have regional center status.
PR L :
28 *:5 Regional Center status resulted in many inquiries from Asian countries, including South Kores,

i1

! 6
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where interested parties wanted to invest in dairy projects in order to obtain permanent residency.
This meant that additional Asian capital could now become available to South Dakata dairy farmers
wishing to construct larger dairy farms, and thus benefit the economy of South Dakota. :SDEBI went
on a reconnaissance trip to South Korea where a working relationship was establish_edl_l with Hanul
Professional Law Corporation (hereinefter “Hamul”) to recruit investors whish would be coupled with
South Dakota dairy farmers. SDIBIs role was to locate and forward prospective pmjec'f;_s to Hanul,
and Hanul would locate South Korean and Asian investors and complete all paperwork f_@la_ted to the
recruitment and green card petitions, SDIBI worked with various attorneys who pursnéd Huropean
markets for investoss. The relationship with Hanul was not an exclusive one as SDIBI benefits from
having as many recruiters of investors as possible. In fact, many éf SDIBY's Regional (Zfsnt@r cases
were filed by European dairy-farmer-investors whom SDIBI recruited through various channels even
when Hanul actively pursued the South Korean market. Because of trust gained by Hanul with their
successful recruiting efforts, all inquiries SDIBI received related to recruiting South Korean and Asian
investors subsequently were forwarded to Hanul including the one from Robert Stratmore, ?rﬁsident of
Darley International LLC (hereinafter “Darley”).

SDIBI does not charge nor receive any financial rewards for the villization of ihe; Regional
Center nor does it claim that the projects offered are economically sustainable. In fact, each investor
of the Regional Center is required to sign a Memorandum of Understanding that holds SDIEI and the
State of South Dakota free of liability. The due diligence associated with the pmjget-s is the
responsibility of the investors with the help of their service providers. SDIBI merely provides aceess
to the Regional Center in order to benefit South Dakota’s economy, Despite not assuming any legal
1.e?‘}?onsibility for the viability of the business, SDIBI does have an interest in protecting the% integrity

ofthe Regional Center to guarantee the longevity of the state’s economic benefit.
M
¥
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Recruitment by SDIBI's Regional Center and Hanul resulted In 12 successful daipy prjecis
with pooled South Dakota/South Korean investors. All these equity projects required substantial bank
financing which provided SDIBI with the confidence that the projects were economically feasible as
the banks enalyzed their viability before compmitting their funds.

In 2007, it became clear that the increasingly competitive EB-5 market requiréﬁ SDIBI to
source larger projects with a loan structure as opposed to the equity shuéture, A USCIS appmvcd
amendment allowed SDIBI to expand to include meat packing and processing projects Qith a loan
structure. The Tilapia project, a meat processing center, was selected as g first project to test the
market with this new loan structure. Because the mumber of jobs created in a meat p‘aeking and
processing project is much larger than a dairy project, bank financing was no longer required as EB-3
funds, even at the required 10 jobs per EB-5 investor, were sufficient to finance the entire project.
However, the absence of bank financing, as was later learned, created a problem where thé prospects
were not and could not be propeﬂy screened. ‘

In or around the middle of 2007, Robert Stratmore, President of Darley, contacted SDIBI and
inquired about fecruiting Chinese investors for the regional center. SDIBI, just as with any other such
inquiry, explained the working relationship Hanul had with Asian Countries and 1'efgﬂ§d Mr,
Stratmore accordingly. On or around October 18, 2007, Hanul and Darley agreed upon a ré;emitrnﬁnt
contract between the two parties and the said fact was made available to SDIBI. SDIBI answered
questions related to the Tilapia project and questions associated with the Regional Center \A&iﬁﬂ asked
by either of the parties to the contract, However, SDIBI never actively participated in the negotiation
of the Agreement. SDIBI, with both Hanul and Darley clearly understanding that no formal written
agreement was in place with either party, and that SDIBI was not in a position to formulats nor advise

£ - .
as;&o the working contents of the contract between Hanul and Darley, answered guestions with the
2 :
l,tl

8
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hope that they would quickly start recpuiting investors for South Dakota’s benefit,

SDIBI, Hanul and Darley participated in 2 seminars in China in or around December of 2007
to promote the Tilapia project to potential investors. However, during the seminar it hecame very
clear that the Tilapia project was very risky based on new information revealed by the representative
of the Tilapia project. Due to Tilapia’s weak management and lack of eguity, SDIBI w:&s forced to
puil the project in order to protect the foreign investors and the integrity of the Regi;mal Center.
Explanations for SDIBI’s decision were e-mailed to Darley ;)n December 27, 2007,

Shortly after the China seminars and the decision to pull the Tilapia project, Darley initiated
false accusations as well as unfounded blame towards SDIBI and Hanul claiming that SDIBI had
knowingly and willfully interfered with the recruitment process of Darley in PRC. Hanul and Darley
had been advised previously that their unproductive quarrels related to disputes arising out of their
failed contract were holding the State of South Dakota hostage with respect to Chinese investors while
other regional centers were taking full advantage of the EB-5 opportunities. The recruiting impasse in
China coupled with the needs to screen, qualify, énd select all future projects in order to protect the
integrity of the regional center led SDIBI to establish SDRC, INC. This entity performs tﬁc required
screening process to select projects and enters into agreements with overseas recruiters to ensure
robust recruiting efforts of the EB-5 projects. As of this date SDRC, INC. has only ehterc.d into
agreements with overseas agencies but is not active from a financial perspective as no fees ére charged,

On or about March 17, 2008, Darley demanded arbitration against Hanul on the basis of
Breach of Contract for purported non-compliance with the Agreement. The Agreement contains an
arbitration clause which states in part that any disputes between the parties shall be resolved through

asbitration under the auspices of JAMS Alternate Dispute Resolution in San Francisco, California, An
1}

n

a‘ﬁpareut dispute over the workings of the contract between the parties had occurred and the Petitioner

. .
i .
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initiated the Arbitration process via a Demand for Arbitration on or about March 17, 2008 through its
Attorney of Record, Maxwell M. Blecher, Esq. Thereafier, Mr. Blecher sent correspondences o the
Respondent stating that the Respondent must be included in the subject arbitration by reasons that the
Respondent benefited from the Agreement signed between the Petitioner and Hanul,

The Respondent has strongly denied the contentions of the Petitioner that the Respondent had a
part in the drafling of the Contract signed by the Petitioner and Hanul. Respondent has, on numerous
occasions, strongly advised the Petitioner that the Respondent does not and cannot participate in the
drafting of the Agreement on behalf of Hanul nor can it ratify a final version of the Agreement onge it
became available. The Respondent has, on numerous occasions, advised the Petitioner to stop trying
to coax the Respondent into the Contract formulation between the Petitioner and Hanul. The
Petitioner, through false accusations as well as misleading emails, has time and time again insinuated
that the Respondent is wholly integrated with Hanul and that the Respondent had the right "of final say
in the Agreement formulation. |

Thereafler, the Respondent was served with a copy of the Petitioner’s Motion on August 3,

2008, requesting this Court to determine whether the Respondent must be joined in the arbitration

proceedings.

1L, ARGUMENTS

A. This court does not have personal jurisdiction over the Respondent

In order to hear a controversy a court must have jurisdiction over the subject matter a‘a well as
personal jurisdiction over all parties. In the present case, this court does not have personal ju_risd,if:tion
qpfer the Respondent, Personal jurisdiction is satisfied when a defendant is (1) present in thc forum

state (2) domiciled in the forum state; (3) consents to personal jurisdiction; or (4) has minimum
i
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contacts with the forum state. SDIBI is a South Dakota based nonprofit organization, and is not
present or domiciled in any California distriet. Furthermore, SDIBI dogs not consent to personal
jurisdiction of the California courts. Lastly, SDIBI does not have minimum contacts with the state of
California sufficient to satisfy personal jurisdiction,

Minimum contacts are established where a party has sufficient deslings or afiilintions

with the forum jurisdiction which makes it reasonable to require the party to defend a lawsuit brought

in the forum state. (International Shoe Co. v. Washington, 326 U.S. 310, 66 8.Ct, 154, 90 L.Ed. 95.)
The threshold test for personal jurisdiction s that a defendant’s activity in the forum state must be
continuous and systematic, and the cause of action is related to that activity. Id. In the present case,
Respondent conducts all of its activities exclusively in the state of South Dakota, and has no
continuous or s?stematic contaets with the state of California. Respondent did not take part in any
negotiations of the Agreement, never traveled to California, and does not conduct business in this state.
Based on the foregoing, the forum state does not have personal jurisdiction over Respondent, and
consequently the Petition should be denied.

1. The US District Court Central Divisien of Califernia is not the proper venue for

the present action

The pt'op.er venue of a civil action is governed by the Federal Rules of Civil Procedure and 28
U.8.C. § 1391. The Code states, in relevant part: A civil action wherein jurisdiction is not foﬁnded
solely on diversity of citizenship may, except as otherwise provided by law, be brought only in (L)a
judicial district where any defendant resides, if all defendants reside in the same Staig, (2) a judicial
district in which a substantial part of the events or omissions giving rise to the claim ogourred, or a

substantial part of property that is the subject of the action is situated, or (3) & judicial district in which

i

aq&% defendant may be found, if there is no district in which the action may otherwise be brought. 28
i '
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U.8.C, § 1391(b). For the reasons outlined below, the U.8. District Court of the Centyal District of
California, Western Division is not the proper venue for the present action.

8DIBI is a South Dakota nonprofit public organization which is deemed to “reside” in the Htate
of South Daketa for venue purposes. (“For purposes of venue uﬁder this chapter, a dofendant that s a
corporafion shall be deemed to reside in any judicial district in which it is subject to pcrsonél
jurisdiction at the time the action is commenced.” 28 U.8.C. § 1391(c)). Therefors, this court is not
the proper venue as this Respondent is not a resident of California, Additionally, as the present dispute
stems from an Agreement which was drafied and negotiated in California, and the Respondent is not
signatory to the Agreement and did not participate in its drafting, the fact that {he events giving rise to
the claim occurred in California does not have any bearing on the Respondent. Finally, as SDIBI is uot
located in California, it is not subject to the jurisdiction of its courts under 28 U.8.C. § 1391 (b)(3), as
it cannot be “found” in any district in California, It is evident from the foregoing that the pr-és.ent venue

is improper as it relates to the Réspondent, and therefore the Petition should be dismissed by this court

on venue grounds,

B. The Standard for Compelling a Third Party Non-Signatory to be Bound by un
Arbitration Agreement |

Arbitration is a matter of contract, therefore “a party cannot be required to submit to arbitratien
any dispute vs-rhich he has not agreed so to submit.” United Steelworkers of Am, v, Warrior & Gulf
Navigation Co., 363 U.S., 574, 582, (1960). The public policy in favor of arbitration has oné crucial
caveat: “[Alrbitration assumes that the parties have elected to use it as an alternative to the'judicial

process. Arbitration is consensual in nature.” County of Contra Costa v. Kaiser, 47 Cal.App.4™ 237.
f

'I'@fl:;us, while there is a strong and “liberal federal policy favoring arbitration agreements,” Mitsubishi
ot : :

Niﬁ\%otors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 625, 105 5.Ct. 3346, 3333, 87_L.Ed.2d

12
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444 (1985), such agreements must not be so broadly construed as to encompass claims and parties that

were not intended by the original contract, Thomson-CSF, S.A. v. American Arbitration Assh, 64

B.3d 773.

Under federal and California law, 2 nonsignatory may be compelled to arbitrate under these
sets of circumstances: (1) where the nonsignatory is a third party beneficiary of the e.ontraé_t containing
the arbitration agresment; (2) under the principle of equitable estoppel; and (3) where “a preexisting
relationship existed between the nonsignatory and on the parties to the arbitration agreemnent, making
it equitable to compe] the nonsignatory to also be bound to arbitrate his or her claims.” (Co#tra Costa,

supra, 47 Cal. App. 4 at p. 242) Crowley Maritime Corp. v, Boston Oid Colony Insurance, 158

Cal.App.4™ 1061

1 The Respondent is not a Third Party Beneficiary to the Agreenent signed between
the Petitioner and Hanul |

As the purpose of the contract in dispute clearly states, SDIBI is not a Third Party Beneficiagy,
In order to be deemed a Third Party Beneficiary, the express terms of the agreement must manifest
intent by the signatories to benefit tile third party, Restatement Second of Contracts, §302(1}{b)(1932),]
While the contract discusses the marketing of SDIBI EBS-Projects, any direct benefit conferred is
clearly assigned to Hanul according to its terms. All the fees, including service fees and Da%l@y Agent
Fees, specified in the Agreement are for the benefit of Hanul and Darley, In fact, the Agreement dogs
not mention a single benefit flowing to SDIBI,

() Incidental benefits cannot bind a nou-signatery to an Arbitration Agreement,

In order to be bound to a contract as a third-party beneficiary, the terms of the contragt must
clearly express intent to benefit that party or an identifiable class of which the party is a member. In

i3

cas;es where the contract lacks an express declaration of intent to benefit a third party, there is a strong
UV'V

it
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presumption that the third party is not a beneficiary sad that the parties centracied to benefit only
themselves. A mere inciclental benefit to the third pasty is insufficient to bind that party to the contract,
4 Am. Jur, 2d Alternative Dispute Resolution § 60.

Further, the benefit conferred to compel third party beneficlaries to arbitration must be direct or

material to the undertying contract. Guardjan Constr, Co. v. Tetra Tech Richardson, Iue., 583 A.2d

1378, 1386 {1990}. (“Iu order for third-pasty beneficiary rights to be created, not only is it ngcessary
that performance of the contract confer a benefit upon a third persen that was intended, but the
conferring of the beneficial effect on such third-party, whether it be creditor or dones, should by 2
material part of the contract's purpose.”) Id. Thus, if it was not the promisee's intention to écmfer
direct benefits upon a third party, but rather such third party happens to benefit fram the performanee

of the promise either coincidentally or indirectly, then the third party will have no enforesable rights

under the contract, and cannot be bound by its terms. E.J Dupont Dg Nemours and Company v. Rhone

Poulenc Fiber and Resin Intermediaries 269 F.3d 187.

Petitioner’s afgument that the langoage of the Agreement “evinces the requisite intent 1o
make SDIBI a third-party beneficiary” is misguided. The Agresment notes that the role of SDIBI is
solely to review and approve candidates for US EB-5. The Agreement states in Clause 1. A: "Hanul’s
right to grant exclusive marketing rights is based on the unofticial rights to exclusively market SDIBI
EB-5 Projects...” Hence, there is no official or contractual relationship betwee¢n Hapul and SDIBI,
and thus SDIBI cannot be considered an intended third party beneficiary,

At no time did SPIBI manifest an intention to be bound by the Agreement. In fact, SDfBi
explicitly disavowed any obligations arising out of the Agreement in numerous email x-esponsss',_ to
Petiﬁipner’s questions. {See Exhibit “1” of Declaration of Joop Bollen). Accordingly, it carmot.hc said

i
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that SDIB] assumed the obligation to arbitrate. Thomsons(

F.3d 773,

Petitioner’s Memorandum of Points and Authorities cites )

Center in Modesto v, Kamil, 132 Cal. App. 4™ 679, 685-86, SDIBI agrees with the mling of this case
and believes that the case so cited by the Petitioner actually helps to clearly show why 8DIBI should
not be a party to the arbitration. The court concluded: “a third party beneficiary contrast must either
satisfy an obligation of the promisee to pay money to the beneficiary, or the circumstences indicate the
promis¢e intends to give the beneficiary the benefit of the promised performance.” Id. Just like the
petitioner in that case, Darley fails to show that either of those circunstances apply here. The
beneficiaries of the Agreement are Hanul and Darley wha receive fees from new investors and the
private businesses in the state of South Dakota that receive investment funds from new investors.
There is no showing that SDIB1 ever received or was intended to receive those or any other payments,
To the extent SDIB! may Beneﬁt from Darley contract, the benefit, if any, is purely incidental,
Petitioner’s érgument that a direct benefit has been received by SDIBI does not hold weight as the
benefit has always been for the Governor’s Office of Economic Development and the economy of the
state of South Dakota. SDIBI does not receive any financial reward from the contract betWeei_l_ the
signatories. SDIBI did not accept the benefits of the Apreement since the benefit contained in. the
Agreement was for Hanul, Darley, the EB-5 project participating business in South Dakota and the
gconomy of South Dakota. SDIBY’s incidental benefit is for the continued itntegrity of the Regi.mlal
Center once the direct benefit is received by the economy and as a result, the econorny improves, As

such, SDIBI should not be bound to the arbitration clause of the Agreement signed between I’etitio,n@f

and };i,anul.

L4

5
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2. Respondent is not required to arbitrate under principles of eguitable estoppel
Petitioner also makes an argument for enforcing arbitration on equitable estoppel grounds,
Under the estoppel theory, 2 company knowingly expleiting an agreement with an arbitration ¢lause
can be estopped from avoiding arbitration despite having never signed the agreement. Guided by
“lolrdinary principles of contract and agency,” courts have concluded that whers a company

“knowingly accepted the benefits” of an agreement with an arbitration clause, oven without signing the

agreement, that company may be bound by the arbitration clause. Deloitie Noraudit A/8 v, Deloiita

Heskins & Sells, U.S., 9 F.3d 1060, 1064 (2d Cir.1993). The benefits must be direct, which is to say,

flowing directly from the agreement. Thomson-CSF, 64 F.3d at 779, The benefit derived from an
agreement is indirect where the nonsignatory exploits the contractual relation of parties to an

agreement, but does not exploit (and thereby assume) the agreement itself. Thomson-C8F, 64 F 3d at

778-79. MAG Portfolio Consultant, GMBH v. Merlin Biomed Group LLC, 268 F.3d 58, C.fi.2 (MY,
20601,

Any benefit that may have been conferred on SDIBI was not direct in nature. SDIBI did not
exploit, (and thereby assume), any part of the Agreement. In fact, SDIBI reiterated time and time
again that it was not a signatory to the Agreement, and did not even read the Agreement until issues
between Hanul and Darley arose.

SDIBI was not a willing participant in the subject Agreement between the signatories and ag
such had no bearing on the proceedmg or execution of the Agreement. SDIBD's intent to remain a
non-party to the contract and its negotiations was relayed to the Petitioner on numerons Oeaasiﬁaa via
email and correspondence. As the Cowrt in E.I. Dupont v. Rhone observed, “under the aquitahl@
estorgpei theory, a court looks to the parties' conduct after the contract was executed. Thus, the

snap&hot this Court examines under equitable estoppel is nmuch later in time than the snapshot for third
3l
i
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party bencficiary analysis.” E 1. Dupont De NeMours and Company ¥, Rbone Powdenc Fiber and Resin
Intermediates, 269 F, 3d 187. Since the evidence shows that SDIBI has always held and will continue
to hold the position that it was never an active participant who benefited from the Agreement, the
Respondent should not be required to take part in the arbitration. ‘
3. An agency relationship does not exist between Hanul and SDIBY, and SDIBT s not bound

by the arbitration clause of the Agreement under an agency theory.

The additional test under which SDIBI may be obligated to be bound by the subject Contragt s
under an Agency theory. “Traditional principles of agency law may bind a nonsignatory to an

arbitration agreement.” Thomson-CS¥, 8.A. v, American Arbitration Ass'n 64 F.3d 773, “Agency is

the fiduciary relation which results from the manifestation of consent by one person to another that the
other shall act on his behalf and subject to his control, and consent by the other so to act.” Restatemant
{Second) of Agency § 1 (1958). .

Givcn the above, Hanul ié not ap agent of SDIBI. There has never been any manifestation of
consent between SDIBI and Hanul where SDIBI permitted Hapul to act on its behalf. In fact, the
relationship between SDIBY and Hanul rests on the fact that SDIBI reviews and approves dny hvestors
Hanul may present. Hanul does pot have the right to act on behalf of SDIBI, and is th&reforé_:‘ not an
agent for SDIBIL. Furthermore, there is no contract anywhere between Hanul and SDIBI wherein both
parties agrees to work within the scope of each other’s business practices. Hanul is acting fof_ its own
gains and interests, while SDIBI is acting for the gains and interests of the economy of Seuth Pakota.
Therefore, Hanul was pot acting as an agent of SPIBI when signing the subject Contract, and SDIB]
rernains unbound by i,

ws  The Agrecment between Hanul and Darley explicitly states: “Hanul's right to grant gxclusive

£

ol . . . » 1.
ma[ffeting rights is based on the unofficial right to exclusive markets promised by SDIBL” Hanul
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doss not work under SDIBI nor does SPIBI work under Hanul es an agent. SD{B1is s whoily

separate entity working to benefit the economy for the State of South Dakota while Hanul iz a whaily

separate entity working to benefit its own purpose.

J. COMELUSION
Wherefore, based on the above that Respondent is NOT an intended third party beneficiary,
does NOT have an agency relationship with a signatory to the subject eontract, and because this court
lacks personal jurisdiction over the Respondent, Respondent respectfully requests that this Court
dismiss and deny Darley Intemational, LLC’s Petition for Order Compelling Arbitration Pursuant to

Written Agreement,

DATED: August 22, 2008 Respectfully Submitied

JOORS GTLEN, Dmxic?%;z

stith Dakota Internati

al Business Institute

18
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Joop Bollen, Director

SOUTH DAKOTA INTERNATIONAL BUSINESS INSTITUTE,
1206 South Jay Street

Aberdeen, South Dakota 57401-7198

Telephone  (605) 626-3149

Faesimile  (605) 626-3004

SOUTH DAKOTA INTERNATIONAL
BUSINESS INSTITUTE
In Pro Per

UNITED STATES DISTRICT COURT
CENTRAL BISTRICT OF CALIFORNIA, WESTERN DIVISION

Darley International, LLC, a Delaware )
corporation, 3
)} CASENO.; CV(8-05034 DDP PLAX
Petitioner, ; [PROPOSED] ORDER DENYING THE
) PETITION FOR ORDER COMPELLING
V8. % ARBITRATION PURSUANT TO WRITTEN
_ , , { AGREEMENT
South Dakota International Business Institute, a )
non-profit organization; } Hearing Date: September 8, 2008
) Time: 10:00 a.m.
Respondent. % Coutt Room:
)

|

WHEREUPON considering the OPPOSITION TG NOTICE OF HEARING RE DARLEY
INTERNATIONAL, LLC’S PETITION FOR ORDER COMPELLING ARBITRATION PURSUANT
TO WRI'ITEN AGREEMENT of Respondent, South Dakota International Business Instltute and for
Good Cause Appearing therefore, _

IT IS HEREBY ORDERED that the Respondent, South Dakota International Business
Institute shall be barred from participating in the arbitration proceeding between Petitioner and Hanul

Professional Law Corporation.

DRTED: ___ S —
H HONORABLE DEAN D. PREGERSON

I3

M
P

19

RESPONDENT'S OFPOSITION TO NOTICE OF HEARING

000068



S R W R

o] ~F A

NG

Sase 208-ov-05004-P-FLA  Document®  Filed ou2Moe  pags 20 of 26

Joup Bolien, Dirsetor

SOUTH DAKOTA INTERNATIONAL BUSINESS INSTITUTE,
1200 South Jay Street

Aberdeen, South Dakota 57401-7198

Telephone  (G05) 626-3149

Facsimile {603) 626-3004

SCUTH DAKOTA INTERNATIONAL

BUSINESS INSTITUTE
In Pro Per

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA, WESTERN DIVISION

Darley International, LLC, a Delaware

cosporation,
CASE NO,: CV08-05034 DDP PLAX
Petitioner,
DECLARATION OF JOQOP BOLLEN IN
Vs,

RESPONSE TO PETITION FOR ORDER

, X , COMPELLING ARBITRATION
South Dakota International Business Institute, a o
non-profit organization;’ -

Hearing Date: September 8, 2008
Time: 10:00 a.m.
Court Room:

Respondent.

L O N e e i
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DECLARATION OF JOOP BOLLEN
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DECLARATION OF JOOR BOLLEN

1, JOOP BOLLEN, hereby declare and state as follows:

1. I am the Director of the South Dakota Intemational Business Institute (hereinafter
“SDIBI”). I have personal knowledge of each of the facts stated herein and can testify competently
thereto, except as to matters stated under information and belief, and to such matters as 1 believe them
to be true. |

2. SDIBI, on an annual renewable cost recovery contract with the Soﬁth Pakota
Governor’s Office of Economic Development (GOED), has conducted export promotion and foreign
direct investment activities for GOED since 1995.

3. SDIBI is part of the School of Business at the Northern State University, a public state
university, located in Aberdeen, South Dakota.

4. In 2001, SDIBI initiated recruitment of European dairy farmers to South Dakota to
construct and manage large state-of-the-art dairy farms in the eastern portion of the state. .SDIBI was
sucoessful in recruiting 15 such projects whose owners all legally entered the United States of
America to settle in South Dakota on E-2 non-immigrant visas.

5. The Regional Center Program is an investment visa program designated as EB-3 whiaﬁ
grants legal permanent residency to foreign nationals who create 10 direct or indirect mll—tﬁne jobs by
investing at least $500,000.00 in an area with a low population or a high unemployment rate. Such
areas are designated as “regional centers.”

| 6. In 2003 SDIBI applied for regional center status, which was approved by United States
Citizens and Immigration SerQ_ices (USCIS) in April of 2004.
7. SDIBI obtained regional center status in order to provide more security to the Buropean |

43

inyestors that had settled in South Dakota and to provide South Dakota with a competitive 'advantage

it
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over other states which were also recruiting European dairy investors, but were not able to offer
permanent residency as they did not have regional center status.

8. Regional center status resulted in many inquiries from Asian countries, including South
Korea. Interested parties wanted to invest in dairy projects in order to obtain permanent residénc.y.
This interest meant that additional Asian capital could now be available to South Dakota dairy farmers
wishing to construct larger diary farms and thus benefit the economy of South Dakota.

9, SDIBI does not charge nor receive any financial rewards for utilization of the regional
center nor does it claim that the projects offered are cconemically sustainable.

10.  The due diligence associated with the projects is the respansibility of the investors with
the help of their service providers. SDIBI merely provides access to a regional center for the benefit of
South Dakota’s economy.

11, At this time, Hanul Professional Law Corporation (hereinafter “Hanul™) contacted
SDIBI with Korean investors willing to invest in the State of South Dakota’s dairy farms under the
EB-5 investor visa program to receive permanent residency.

12.  SDIBI's Regional Center with Hanul recruiting resulted in 12 successful da}ry projects
with pooled South Dakota/South Korean investors,

13.  SDIBI’s role was to locate and forward prospective projects to Hanul and Handl would
Jocate South Korean and Asian investors and complete all paper work related to recruitment and green
card petitions.

14, Because of trust gained by Hanul with their successful vecruiting efforts of the South
Korean investors, all inquiries SDIBI received related to recruiting South Koresn and Asian._ investors

s%psequently wete forwarded to Hanul including the one from Robert Stratmore, President of Darley

rln!témational LLC (hereinafter “Darley™).

M
1{:
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15, In2007, it became clear that the increasingly competitive EB-8 market required SDIBI
to source larger projects with a loan structure as opposed to the equity structurg. An USCIS approved
amendment allowed SDIBI to expand to include loan structure based meat packing & processing
projests.

16,  One meat processing center, ‘Filapia, was selected as a first projeet fo {est the market
with this new loan structure.

17.  In or about the middls of 2007, Robert Stratmore contacted SPIBI requesting a
relationship (o recruit Chinese investors and was referred to Hanul. (See Declaration of Robert 1.
Stratmore, 3, filed by the Petitioner)

18, On or about October 18, 2007, Hanul and Darley agread upon a rsoruitment gontraet
between the two parties and the said fact was made available to SDIBI.

19.  SDIBI did answer questions related to the Tilapia project and any questions associated
with the regjonal center when asked by either of the parties to the contract, However, both parties were
made aware that SDIBI would not Be in a position to formulate nor advise as to the confents of the
contract between Hanul and Darley. (Exhibit “17, § 2) |

20.  SDIBI, with both Hanul and Darley clearly understanding that no formal agreement
was in place with SDIBI, merely was providing information to the two parties with the hope that they
would quickly start recruiting investors for South Dakota’s benefit. (Exhibit “17, 1)

21. In or about December of 2007, two seminars were held in the People’s Republic of
China (PRC) to ﬁromote the Tilapia project to potential investors. However, during the seminar, it
became very clear that the Tilapia project was very risky based on new information revealed by the
I!Eafpresentative of t.he- Tilapia proj.ec.t. Due to Tilapia’s weak management and lack of equity, SDIBI

wes forced to pull the project in order to protect the foreign investors and the integrity of the regional
1. ' ' ' '

4
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center. {Exhibit “1”, § 6)

22, Given the failure of the Tilapia project, it bucame increasingly elear that Hanul, Darley,
or any other service providers were pot able to perform the due diligence needed to protect the
investors, A separate entity was needed to screen, qualify, and seleot all future pmject_s in order to
protect the integrity of the regional center, SDRC was created to meet these ryoles. SDR;C, Inc. was
established to select projects and enter into agreements with overseas recruiters. To date, SDRC, INC.
has only entered into agreements with overseas agencies but is not active from a financial perspective
as no fees are charged.

23. At or about this time, Darley initiated false accusations as well as unfouﬁded blamo
towards SDIBI and Hanul stating that SDIBI had knowingly and willfully interfered with the
recruitment process of Darley in PRC, |

24.  Hanul and Darley had been advised previously that their unpreductive quarrels in
regards to disputes arising out of their failed contract is holding the State of South Dakota hostage |
with respect to China’s investors while other regional centers were taking full advantage of the EB-5
opportunities. |

25.  Darley’s claim that the China seminars resulted in 30 interested partieé and that
SDIBI/Hanul’s failure to cooperate properly resulted in loss of Darley’s credibility with its Chinese
sub-agents, interfere with its business relationship, and drastically affect its ability to recruit investors
for SDIBI’s Tilapia project is unfounded as shown by the Declaration signed by Frank Lixx, whom
Robert Startmore described as colleague, not sub-agent, and who claims to be solely responsible for
Darley’s activities in China. (Bxhibit “2”) |

26. As is shown bsr Mr. Lin’s Declaration, Darley did not have “definite and concrete™

i
o

iﬁger-est from 30 investors to invest in the Tilapia project nor did it have “sub-agents” in China to
:!]

$
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recruit these potential investors.

27.  In the interest of protecting potential investors purporled to be recruited by Darley,
Tilapia’s information could not be provided to Darley because the feasibility of the project came into
serious doubt and the investors would not have a sufficient justification to invest in the Tilapia project,
Therefore, Darley’s accusation that SDIBI did not provide the information to hinder Darley’s
recruitment process is unfounded. (Exhibit “1”, § 6)

28.  On or about March of 2008, Darley, through its attorney of record, Maxwell Blecher,
Esq., initiated the arbitration proceedings with JAMS ADR service in San Franaiscso; California
against Hanul for alleged Breach of Contract.

29.  Thereafter, Mr. Blecher demanded that SDIBI be joined in the arbitration progess
between Hanul and Darley to which SDIBI has responded stating that SDIBI should not and cannot be
joined in an arbitration proceeding where SDIBI is not a signatory nor a willing participant in the
formation of the contract.

30.  Thereafter, on or about August 5, 2008, SDIBI was served with the subject Betition for

Order Compel Asbitration.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Exccuted this_229%ay of August, 2008, at _Aberdeen, South Dakota

- "ﬂ‘r“
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wren Original Message «eeer
From: Bollen, Joop
Tos Sovtrade@nacbellnet

Ce: Jampes Park ; Richard Benda@state.sd.us
Sent: Tuesday, January 08, 2008 8:50 AM
Subject: RE: SD-HANUL Ltr Jan 7, 2007

Mr. Robert Stratmore;

After reading your e-mail | felt compelled to set the recerd straight which | will do as fellows:

3.

1)

2)

3)

4)

B

5)

6)

3 omw—  miea wama

SDIBI has no written agreement with Hanul which has been reiterated and explained to you time and
time again. Upon your suggestion in the PRC, you e-mailed me a copy of the Hanul/Darley agreement (!
told you | never reviewed your agreement the first time you e-mailed it to me as | had little time 1o review
it and it was really not that important as SDIB! was not & party o the agreement) in order for me to
mediate your differences with James Park so that we all could move forward in a constructive fashion,
Now after reading section 1A of that agreement | must emphasize that even your own doeument clearly
states that no format written agreement between SDIBI and Hanu! exists.

Your suggestion that SDIB negotiated an agreement is false!l Since SDIB! was not part of the Darley-
Hanul agreement and since all parties clearly understood that there was no SDIBI-Hanut agreement, |
was willing to assist in forming an working agreement between Hanul and Darley, nothing more. You now
stating that SDIBI negotiated and ratified the Hanul-Darley contract is completeiy mamputative" Again,
refer to your own agreement which clearly outlines the facts.

| want {o make it very clear that SDIBI never approached your “sub-agents” and attempted to undermine
your relationship with them. Your sub-agents initiated conversations and | merely was forced to listen as |
did not want to be rude. Based on their initiated communications it became clear that a problem with
respect to financial rewards existed that would make our projects uncompetitive. It also became evident
that your partners felt they had an unfair deal with you and that was all. ,
You well know that Hanul prepares documents and SDIBI does not get involved with the preparation of
legal documents, Upon your requast | asked James to get the documents to you ASAP which he
promised to do.

I never promised to work directly with Darley but merely expressed my interest in mediating your
differences with Hanul as the current impasse is not constructive for anyone, To state that 8DIB! would
be working directly with Darley is again manipulative and incorrect,

SDiBI, because it does not have the resources to do so and because it can not assume legal
responsibility, never makes or made any claims to the financial viability of any project and Ieaves it up to
the investors to do their own due diligence with the assistance
of their service providers!! With past equity participation projects commercial banks were wﬁtlng to
provide money to the projects and SDIBI reasoned that if commerciai banks were willing to lend their own
money than the project probably was financlaily sound. The Tilapia project is the first project without
participation of a commercial bank and that created a problem that SDIBI was unaware of untii Gary’s
presentation in the PRC. | will quote what | stated in the e-mail to you dated December 31; “SDIB is
freezing the Tilapia project until the owners increase their equity contribution and improve their
management plan. This snafu is the result of the recent switching from an equity scenario with-
conventional financing o a loan scheme without the participation of a commercial institution. BRIB| is’
now working with a separate legal entity that would review the proposed projects from now on and which
would contract with a locat financial institution fo monitor the loan. As you know SDIBI does net, and
never did, get involved in deciding on the financial soundness of the projects and hoped that the

400077
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marketers, banks, lawyers and investors would do se. [t is new apparent that a separale lagal entily ia
needed to fulfili this function!!” : ‘

SDIBI felt compelied to freeze the Tilapia project as it became apparent that your and Hanul's dug
diligence was not sufficient and therefore would endanger future £B-5 projects. 3DIBI never had to make
such a difficult decision before but it became apparent that the lack of involvement of a commerctal bank
.endangered the future of our regional centerl! | object that SDIBI failed to do lts due diligence as thal is
your and your investor’s function. SDIBI's interest is merely to protect the longevity of our regional center
and that is whai we are aftempting to dol!

Robert, based on your e-mail | must state that | am very leery to communicate with you as ali communicalions,
even in a relaxed setting, are loaded with legal hooks!! { am perplexed at the manipulations, twisting and
accusations. SDIBI, based on unrequested but volunteered information by your sub-agents, is very corearnad
that your financial take will make SDIBI's projects uncompetitive in the PRC. was also very surprised fo find out
that you did not have a working structure with employees in place in China, as was presented te me, but that you
are attempting to obtain certain rights from James based solely on Linda’s performance, not yours. | also would
have thought that you would be giad that | pulted on the alarm with respect of the Tilapia project as it for the
protection of your own investors!! Finally, | again emphasize that | assisted with the communications between
Hanul and Darley as it was clear to all that no written agresment existed between Hanul and SDIBL,

Despite your unfair accusations, SDIBI hopes that Hanul and Darley can work together and that South Dakote will
not suffer as a result of your current impasse. The Tilapia debacle has not just negatively affected Darley but
Hanul and SDIB! as wellll Hanul also encountered damages but are not blaming SDIB! as they realize that
SDIB! had no choice. If it becomes evident that Hanul and Darley can not constructively work togsther then SDiBl
will be forced to develop the PRC opportunities in a way that best serves the State of South Dakota without the
marketing involvement of either party. | sincerely hope that this move will not be necessary. :

Greetings, Joop

PS | apolpgize to Richard for being drawn into this mess.

From: Sovtrade@pacbell.net fmaitto:sovirade@pachellnet}

Sent: Monday, January 07, 2008 2:21 PM

To: Boilen, Joop; james@hanuliaw.com; wichard.benda@state.sd.us
Cc: alydar88@pacbeli.net

Subject: SD-HANUL Lty Jan 7, 2007

REETPESERARAEERRY

Gentlemen,

s
Plg‘ase see the attached.

Rq’li‘iert D. Stratmore -

|

A
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Statements of Frank Lin

June §, 2008

Ly Frank Lin of California, eertify.that the following is the true recoliection of fucts that
havepersonal knowledge on the aff‘a]rs of Darley International and its efforts to secure
Chma marketing rights of South Dakota Regional Center EB-5 Programs:

That 1 have been an acquaintance of Robert Stratmore, principal of Darley

- Intermational, for many years: and have beef associating with him in the initial
stages'of Dark,y Internai

s:efforts to secure marketmg nghts 0 C;hma from

- ”I—lanul Professmnal LawC rporatlon (“Hanul™); -

00 :
h

- regard; and 1 am cofi
Stratmare;

That Lhave bf:en the one person w1th all contacts and medns 16 pronwtmg, and
raarketing SDIBI EB-5 projects in China that Darley International have been
- representing’ and prombtmg to the third parties;

l“hat I am- not an employes of Dar!ey Internatxonal and I hava nevc:r entarcd m to

any: agrcement ot ¢On

That Joe.Zhou, a- purported employet of Darley Intcmat;onal as represented to
others by Robert Stratmore, ig not, and never have been; an emplcyee of Darley
Internatighal; dnd he: had neverbeen pa;d remunerated or compensated by Darley-

" International in regards to'inarketing and promotion 6f SDIBI EB-5;

That L, in my- personal uapac:ty, am the one with contacts to Ji mghong, Dragon
Horse and other agents In China;that: Dariey Intérnationial has reprcsemed to third
pames a,rLey Intcmatlonal”’s oW agcms inChina;

That Robcrt &tratmore and Darley Intcmational always dependcd on me for any
wmmumcat:on to Chlna m this regard and that [ have never purpoited to be

dnde st ectninaadtiodis it

xmnaraws Ll |3
. COMBM, #158?05& r§

ALABE% COUMTY
M Wy Comm, Bxp, May 2§. 2009

Page 1 of 2
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plant project in September~October of 2007, when Darley Intornational entered in

to agreement with Hanul based on the claim that it had 20 cases ready for
processing;

9. That/J mghcmg and Dragon Hersts, purported suhagsmts of Darley, never worked
with Darley or had direct dcaliﬂg with Barley in regards to SDIBI EB-5' marketiu 30

10. Fhat I ihghong and other Chnne:;e agen’ts whom I infroduced to Darjey have
conducted geminar with Hanul and SDIBI on the Tilapia pro_]epr back i December

2007 but that parncular pt(ueot wag cance]]ed by SDIBI due to project bemg unfit
fbr EB-S mark.et;ng, :

" 11, That nghong and other’ agents _have thet made their own conneetmﬁs with &;DIBI

- and some m‘e_HOW‘WDi‘RI'_: g ditectly with: $IDIBI on the hew EB-5 pro;ec

14, .That Darles Hite 'atlonai has no cmployees agents or other entities in China

- work 2ot wdl work on ts be’half‘for promotmg and. markeang

am@nﬁy in: arrangmg oF eenduetmg
:ons in C ,J_‘na, fmd :

. krio 'vled & of ba.sed on my recollectmn of
; o.not hgsitate to contactme for any further c!arlﬁGﬁilon

Sincerely yours

iE %0 i ~?§i~;§ i 256& 14
‘[ ~ o PrankLin o Lo L8 _mcnmm,ﬁxa,ﬂﬁlﬁrm

Bage 2612
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGEMENT

State of ( Q./‘xdﬁw\t'cx
County of F\\w éikf?'\

'j'w\ e 2nd 2w %efore me, \Cfl Mﬂuﬁ ;
" T g ' i “Name o Tife of OBRer (6.0., ~lang Dog, Notary Puble)

T Mamads) of Signar(s}

proved to me on the basis of satisfaclory evidence o be the person(s) whose
neme(g) (Slere  subscribed to the within  instrument  and B
acknowledged to me that (W8/sheithey executed the _same in
OO i @herf%hew authorized capatity(ies), and that by (Righsefthoir
§ o WANGFERG LIt nalure(s] on the instrument the person(), or the ERtty upon §
2 GOMM, #1552059 behalf of which the person(sf acted, executed the instrument,
ihi Notary Publli-Catifornta
$/ © ACAMEDA COUNTY
> My Coim, Exp, Mey 26, 2009

B parsonally appeared

B[] personally known to me -OR-

FIST e

WITNESS my hand and offi¢ial seal, : 3 e %

" STanatlrs o Notary PUBHE.

S i OPTIONAL : -
i Thougn the mformai:on belawis not reqwrsd b)? lw, ﬁ may. Brove valyabla-1o parsons, reryfng on the doaument and nau!d provent fr’udulanr rgmaval
. and rﬂa!tachmanr of this*form to anefber document.

i_:),escr_iption of Att;ei;ch'éd Document

Tifle or Type of ‘ti):gfzument: e ;
Document Date: _ Number of Pages:-
Signer(s) thher Than Named Above: '
Gapacity(xes) Ciaimed by Signer(s)“‘ B

Signers Name

S,ifgh'er's Name: _
1 inclw;dual
1 Corporate Ofﬂcer

: individual
3 1 Titles{s

Corporate Cfficer -

(s): Tittels):

Partner - L] Ltmlted g General Partner - [] Limited ~ [T General

| Attoiniey-in-Fact e - Attorney-in-F act

:] Trustee Tristee R ——
8 .1 Guardian .or Conservator :

Guardian or Conservator

Othern Other:

OO sﬂrﬁii“;i‘-j;

§ Signer is Representing: Signer Is Representing:

I= -
& e pasm ks

%
&

Ty AP N

s
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PROOF OF SERVICE BY MAIL
(CLP. Seetion 1013)

BTATE OF 8OUTH DAKOTA, COUNTY OF BROWN
I, Cherry Brick, am employed in the County of Brown, State of South Dakota, I am aver

the age of 18 and not a party to the within action. My business address is 1200 South Jay Street,
Aberdeen, South Dakota 57401,

T served the following dosuments:

RESPONDENT’S OPPOSITION TO NOTICE OF HEARING RE DARLEY
INTERNATIONAL, LLC’S PETITION FOR ORDER COMPELLING ARBITRATION
PURSUANT TO WRITTEN AGREEMENT; DECLARATION OF JOOP BOLLEN IN
SUPPORT; [PROPGSED] ORDER DENYING PETITION

on all interested parties in this action by placing the original thereof enclosed in a sealed

envelope addressed as follows:

SEE ATTACHED MAILING LIST

lam reaaily familiar with the practice of this office of coliection and processinglbf 'l:
correspondence for mailing. Under that practice, mail would be deposited with the United States
Postal Service on the same day which is stated in the proof of service, with postage fully prepaid,
at Aberdeen, South Dakota in the ordinary course of business. Iam aware that on motion of the
party served, service is presumed invalid if the postal cancellation date or postage meter date is
more than one day afier the date of deposit for mailing on this proof of service.

[ declare under the penalty of perjury under the laws of the United States of America that
the above is true and correct.

Executed on 5;/'/2 Z; /awe._.» , at Aberdeen, South Dakota.

& awee s Brda

Page t

"PROOF OF SERVICE
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Jennifer S. Elkayam, Esq. .
Maxwell M. Blecher, Esq,

Blecher & Collins, P.C.

515 South Pigueroa Street, 17 Floor

Los Angeles, California 90071

Attorney for Petitioner

4 m— mew st
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Jaop Bollen,. Director
. _SOUTH DAKOTA- INTFPWATIDH&L
. BUSIWESS IHSTITUTE. - |
§ 1200 South Jay Strest .
.,'Abardeen,ESouth DakeLa 5?401 ?1?8

PLA  Docurfent 13 Filed o@@2008  Page 1 of 3

(605) 626-3149
{605} 626-3064

‘NFIEDSTKTES[HS?RHijiHH{F
CE NIRAL DIQIR]CI OF CALIFORNIA

Darley lnLernatlonal LLC», ]
Telaware corporatlpn,

CASE NUMBER

CVOB~-05034 DDP PLax
F !ailnul‘{s) S :
VL - ‘
South Dakota Internatlonal Buslnﬁ o
uInst*tuLe, a non profit crganlzatlon

SR R SUBS‘I.TUT[ON cn: wrozmw
. I)-.,fmémt[s} R
South Dahota Internatzonal

Business Institute 3 Plaintiff EJDﬁhndmﬂ EQOﬂmr Respondent
Nonsie of Paryy

hereby request the Court approve (he substitvtion of Soki Kim, Esqg.

i

Now /f:Ior'ney
;ﬁaﬂomuvufuﬁmﬂlnphcumuiumﬂ(ﬂ sQuLh Pakota International Business Institute

i !. FA - »
+re . Fresent Agtorng=

-

- "&:r"ij;fd‘:ﬂmr d}i‘q‘za wa:'a‘r-ma, af f ity

ra

1 have given proper notice pursuant to Local Rule 83-2.9 and further consent toghie above substitution,
N -~ |
Dated q /30 /C(\ _ _ _ O '
. .Sigr?erm Ag ey

ImnddyamanﬂopmumaanthmuummwmtmlﬁuﬂRuwﬁ//
Drited 9//3"'"/ "f“

- State Bar Nimbeir -

P T party rcqumtsng to appear Pro S

e et e o e 2 S P

;
i

Wi

v ated —
L Sigrotar ol Kegtesting Parp,
1

NOTE; LHU\\EL\\DP\RHES\RPR}\H\U.URUHUB\HIx(()ﬂPEleQOH
APPROVAL OF s:usizrt;u}\cu AITGh\L}(G-GI(NthR)A[(Tw;

BERONKEQUEST FOR
't‘»ll"l_l THIS REGUEST
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envelope addressed as follows;

1 ch dh{}vL 15 arm dnd (.Urn,d

Case 2:08-cv-05034
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PROUF QF %I’RV!( FBY \I}\Ii
{Q{, ? Stci:_m} 1413)

51;“;1& Di SOUTH DAKOTA, COUNTY OF BROWN

£, Lhuz"y Brick, am melmuf in the. Cmmty of Bmwn, Sm% uf ‘xou!h Dakota. [am over

thc: age t:f I8 zmd noi a party to Um mﬂun adu'l

x%;-gfhqu;;ae; fms 1s m{a mu!h Jay, suw £

ébmdcm, both kota %7’401 R L
j/ﬁ&’/ Qﬁ’mﬁ, I er\*L{E the Ioimwmg Liocumems

RLQUM}T FOR APPROVAL OF SUBSTITUTION OF ATTORNE Y; ORDER ON
REQUEST FOR APPROVAL OF SUBSTITUTION OF A TTORNEY

on all interested parties in this action by placing the original thercof enclosed in a sealed

SEE x’rr;u,uw mi_u:@i LiST

I am 1&:1(115}* Ia}mimr w 1Ln ihe })mct:ct of this: offi ce of milcu‘lon and pmwmmg of‘

co upondmvc for mm}lm, Undcr that pn actz»e mail w outd b depasnu} with the United States
Postal Service on the same day which is stated in the proct of service, with postage fully prepaid,
at Aberdeen, South Dakota in the ordinary course ut business, T am aware that on muotion of e
party served, service is presumed invalid if the postal cancellation date or postage meley date is
more than one day afler the date of dcpﬁsit for mailmD on this pmof of service.

dec lare under thc pena!ty 01 pcrjurv ui’lvﬁ{‘:l thr: 1.1ws oi lht Umied Smte:a cjf Amenaa that
E}u:auted on Q/S O//CZ?S , Jat f-';'l;éiﬂceﬁ, South Dakota,

(R

Cherty Briek~_J /T

Pagel

CPROOF ORSERVICE T

AR = L S e o A st s s et
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MAILING LIST

Jenmifer 8. Elkayan, Esq.
Maxwell M. Blecher, Esq,

Blecher & Colling, P.C, ,

315 8outh Figueroa Street, 17" Floor
Los Angeles, Californig 90671
Attorney for Petitioner

R
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL. MINUTES - GENERAL

Case CV 08-05034 DDP (PLAX) Date Qectober §, 2008
No, '

Title BDARLEY INTERNATIONAL, LLC, a Delaware cerporation -V~ SOUTH RAKOTA
INTERNATIONAL BUSINESS INSTITUTE, a non-profit organization

Present; The DEAN D. PREGERSON, U.8. DISTRICT JUDGE
Honorable

John A. Chambers Margaret Babykin N/A
DeputyClerk ~ Court Reporter / Recorder ' Tape No,
Attorneys Present for Plaintiffs: Attorneys Present for Defendants:

Maxwell M. Blecher Suki Kim
Jennifer 8, Elkayam

Proceedings:

PETITION [MOTON] FOR ORDER COMPELLING ARBITRATION
(FILED ON 07-31-08)

Court hears oral argument and takes the matter under submission.

P

AT ek Taan

00 : 05
Initials of Preparer JAC |

CV-90 (12/02} CIVIL MINUTES - GENERAL Fage ] of |
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BLECHER & COLLING

A PROFESSIONAL-CORPORATION
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1{ BLECHER & COLLINS, P.C.

Maxwell M. Blecher (Sta’te Bar No, 26202)
2 Mblecher@blechercollins.com

Jennifer S, Elkayam [Stafe Bar No. 238619)
31 Jelkavam@blechercollins.co

515 Soi ’fﬁ Figueroa Street 17'1; E=I

4| Los Angeles Ca!lforma 90071 3334

Telephone 5213) 2-4222
5| Facsimile: (213) 622- 1656
6 !l Attorneys for Petitioner

DARLEY INTERNATIONAL, LLC
7
8
9
0 UNITED STATES DISTRICT COURT
. CENTRAL DISTRICT OF CALIFORNIA
" WESTERN DIVISION
13

Darley International, LLC, a Delaware CASE NO. CV.08-05034 DDP (PLAX)
14 || corporation, K ”Z, :

iy ' N Y ISMISSAL
15 Petitioner, WITHOUT PREJUDI E BY PETITIONER
i DARLEY INTERNATIONAL, LLC.
VS.
[Fed. R. Civ. P. 41(a)(1)

17| South Dakota International Business Institute,

a non-Profit organization
18 Judge: Hon, Dean D. Pregerson

Respondent, Place: Courtroom 3

19 ,
20
21
22
23
24
25
26
27
28

000080



BLECHER EOLLNG

L b oai— atom Ea

Case 2:08-0v~05034gDP-PLA Document 32 Filed 08@2009 Page 2 of 2

Y-S - S N - U T - P RS

; ; R S T N o e T I o )

C#ae 2:08-¢v-05034-DOP-PLA  Document 31 Filed 06/12/2009 Page20f2

NOTICE |18 HEREBY GIVEN that pursuant to Federal Rule of Civil Procedure
41(a)(1), Petitioner Darley International, LLC voluntarily dismisses its Petition to Compel
Arbitration as to ReSpondent South Dakota International Business Institute without
prejudice.

Dated: June 12, 2000 BLECHER

“iaxwell lecrier
Attorneys for Petitioner
DARLEY INTERNATIONAL, LLC

T1S SO ORDERED
DAFED: é9~z5?6?@

JUDGE DEAI\M PREGERSON
UNITED STATES DISTRICT JUDGE
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State of South Dakota
Office of the Secretary of State

Filed in the office of the Secretary of State on: Monday, June 01, 2009

Secretary of State
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Certificate of Amendment
ORGANIZATIONAL ID #: DB0S3166

I, Chris Nelson, Secretary of State of the State of South Dakota, hereby certify
that duplicate of the Articles of Amendment to the Articles of Incorporation of
SDRC, INC. duly signed and verified pursuant to the provisions of the South

Dakota Corporation Acts, have been received in this office and are found to
conform to law.

ACCORDPINGLY and by virtue of the authority vested in me by law, I hereby
issue this Certificate of Amendment to the Articles of Incorporation and attach
hereto a duplicate of the Articles of Amendment.

IN TESTIMONY WHEREOQF, 1
have hereunto set my hand and
affixed the Great Seal of the State of
South Dakota, at Pierre, the Capital,
this June 1, 2009.

I [VEN

Chris Nelson
Secretary of State

AmendCenificale Merge
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f o ‘ ﬁ AMENDED ARTICLES OF INCORPORATION RECEIVED
G OF JUN 01 2008

. &&% S SDRC. INC $.D. SEC. OF STATE

g8l

KNOWN ALL MEN BY THESE PRESENTS that I the undersigned, Joop Bollen, for
..... — . myself and my successor, for the purpose of forming a corporation under.and by virtue.of the laws
of the State of South Dakota, do hereby adopt the following Amended Articles of Incorporation.

L
‘The name of the corporation shall be SDRC, Inc.
IL

The purpose for which this organization is to primarily engage in assisting foreign i
imvestment in South Dakota and any other purpose not prohibited by State law.

LR

The principal place of business of this Corporation shall be 1201 North Main Street,
Aberdeen, South Dakota 57401.

Iv.

The Corporation shall commence on the day that the Certificate of Incorporation is granted
by the Secretary of State of the State of South Dakota, and shall continue thereafter perpetually or
until such time as it shall be dissolved, as provided by the Bylaws of the Corporation or the laws of
the State of South Dakota. The Corperation will not commence business until consideration of the
value of at least $1,000 has been received for the issuance of shares of stock in such Corporation.

V.

The address of the registered office of the Corporation shall be 1201 North Main Street,
Aberdeen, South Dakota 57401, and the name of its registered agent at such address shall be Joop
Bollen. The street address is 1201 North Main Street, Aberdeen, South Dakota 57401,

VI
3

! ! The number of directors of this Corporation shall be not less than one (1) nor more than five
¥(5) as shall be determined from time to time by the Bylaws of the Corporation, and the names and

f:residences of the incorporator is listed below, which incorporator or incorporators shall serve as the
initial director or directors of the Corporation until the election of his successor:

0606)2\
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Joop Bollen 1201 North Main Street
' Aberdeen, South Dakota 57401

VIL

The amount of capital stock of this Corporation shall be 1,000,000 shares of common stock,
with a par value of $1.00 per share, fully paid and nonassessable. No stockholder shall be liable for
the debts of the Corporation for any amount greater than his unpaid-subscription.

VIIL

That none of the authorized common stock of the Corporation has been issued and it is the
intent of the Board of Directors and incorporators that only stock that can qualify under the United
States Internal Revenue Code, as Section 1244 stock, may be issued during the applicable period;
and the Board of Directors shall have limited authority to issue, prior to one year after the date of
these Articles of Incorporation, the maximum common stock of the Corporation for the maximum
amount of 1,000,000 shares of $1.00 par value per share. During such period, the common stock of
the Corporation must only be issued in return for money or other property transferred to the
Corporation by the purchaser. During the period of one year from and after the date of these
Articles of Incorporation, the Board of Directors shall not have the authority to issue any type of
stock which would not qualify under §1244 of the Intemnal Revenue Code and acts amendatory

thereto, or which in any way would jeopardize the Section 1244 status of the common stock
previously issued pursuant thereto.

Dated this 28™ day of May, 2009.

STATE OF SOUTH DAKOTA )

)ss.
COUNTY OF BROWN )

On this, the 28" day of May, 2009, before me, the undersigned officer, personally appeared
Joop Bollen, known to me to be the person whose name is subscribed to the within instrument, and
acknowledged that he executed the same for the purposes therein contained.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

Knisie Schodreret o

} R Notary Public, South Dakota
s

My Commission Expires: _ OF1- &9 - Q01 ]

N ,)tar' al Seal)
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ARTICLES_OF _INCORPORATION

For

SDRC INC.

Filed at the request of:

ATTORNEYS CORPORATION SERVICE
3021 WEST MAGNOLIA BLVD
BURBANK CA 81505

State of South Dakota
Office of the Secretary of Stale

Filed in the office of the Secretary of State on: Thursday, January 16, 2008
Secretary of Slate

Fee Received: 51256
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Certificate of Incorporation
Business Corporation

ORGANIZATIONAL ID #: DB053166

I, Chris Nelson, Secretary of State of the State of South Dakota, hereby certify
that the Articles of Incorporation of SDRC INC, duly signed and verified,

pursuant to the provisions of the South Dakota Business Corporation Act, have
been received in this office and are found to conform to law.

ACCORDINGLY, and by virtue of the anthority vested in me by law, I hereby

issue this Certificate of Incorporation and attach hereto a duplicate of the Articles
of Incorporation.

IN TESTIMONY WHEREOF, 1
have hereunto set my hand and
affixed the Great Seal of the State of
South Dakota, at Pierre, the Capital,
this January 10, 2008.

| Chris Nelson
Secretary of State

IncorpCeriBusiness Merge.doc
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RECEIVED

S Articles of Incorporation JAN 10 2
500 E. Capito} Ave,
Pierre SD 57501 S.D. S{EC. OF STATE
Phone 605-773-4845 0
Fax 6057734550 )p,(// a;;:‘}yg
FILING FEE: 125 e
Required Articles Q’Q@& W

L) L
. Article I ) ) s
The name of the corporation is SDRG INC. ¥ ,;1 PN _

<P

Article T
The number of shares the corporation is authorized to issue 1,000,000

Article T1}
The complete address, or a statement that there is no street address, of its principal office
405 Bth Ave. NW, Suite 330, Aberdesn, SD 57401

Article TV
The complete address, or a statement that there is no street address, of the corporation's inital registered office, and
the name of its initial registered agent at thar office Joup Bollen,
405 sth Ave. NW, Suite 330, Aberdeen, SO 57401

Article V
The name and address of each incorporator (one or more persons - persans includes an individual and an entity)
NAME ADDRESS

Joop Bolen, 405 th Ave, NW, Sulte 330, Absrtitan, SD 57401

Optional Articles: (These may be attached followed by the final page with the signature and agent authorization,)

(1) The names and addresses of the individuals who are {o serve as the initial directors;
(2) Provisions not inconsistent with law regarding:
{8) The purpose or purposes for which the corporation is organized;
{b) Managing the business and regulating the affairs of the corperation;
(¢) Defining, limiting, and regulating the powets of the corporation, its board of directors, and shareholders;
{d) A par value for authorized shares ot classes of shares; and
(¢) The imposition of personal liability on shareholders for the debts of the corporation to a specified extent
and upon specified conditions;
(3) Any provision that under this Act is required of permitted to be set forth in the bylaws;
(4) A provision eliminating or limiting the liability of a director to the corporation or its sharcholders for money
damages for any action taken, or any failure to take any action, as  director, except liability for the amount of a
financial benefit received by a director to which the director is not entitled; an intentional infliction of hamm on the
corporation or the shareholders; 2 violation of section 162 of this Act; or an intentional violation of criminal law;
(5) A provision permitiing or making obligatory indemnification of a director for liability, as defined in subdivision
(5) of section 171 of this Act, to any perzon for any action taken, or any failutc to take any action, as g dirsetor,
gwcept liability for receipt of a financial benefit to whith the director is not entitied; an intentional infliction of harm

on the corpotation or its shareholders; a violation of section 163 of this Act; or an intentional violation of criminal
law; ang

(6) Any provision limiting or denying preemptive rights to acquire additional of treasury shares of the corporation. b()

8%

ﬂ
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This document wiost be executed by the chair of the board of dircctors, by its president, or by another of ifs
officers. I directors have not been selected or the corporation kas not been formed, an jncorporator may
execute this document. If the corporation s in the hands of 4 receiver, trustee, or other conrt-appointed
frduciary, that receiver, trostee, or ¢oort-appointed fiduciary may exccute this docement.

_ /3 /0%

Pramie
Pregident

Title /Official Capacity

Filing Instructions:
Fillng Fee: $123

The progper filing fee must accompany the application, Make checks payable to the Secretary of State,
One originally signed and one photocopy of the attitles of incorpotation must be subtnitted,

The Consent of Appointment below must be signed by the registered agent.

Consent of Appointment by the Registered Agent

I, __Joon Bollen, » hereby give my consent to serve as the
Name of Registerad Agent

registerad agent for SRRC._INC

Corporate Naine e .__...,‘-:-—)
Dated L/ 3 / 08 2=

-
e

Bigratire of }iegistered Agent

demesticarticiciofincarporaton july 2005




South Dakota Codified Laws

Sections
1-11-1
1-11-4
1-11-5

1-11-15
1-52-3.2
13-49-1

13-49-11

13-59-1



Untitled Page Page 1 of |

1.11-1. General duties of attorney general. The duties of the attorney general shall be:

(1)  To appear for the state and prosecute and defend all actions and proceedings, civil or
criminal, in the Supreme Court, in which the state shall be interested as a party;

(2)  When requested by the Governor or either branch of the Legislature, or whenever in his
judgment the welfare of the state demands, to appear for the state and prosecute or defend, in any court
or before any officer, any cause or matter, civil or criminal, in which the state may be a party or
interested;

(3) To attend to all civil cases remanded by the Supreme Court to the circuit court, in which
the state shall be a party or interested;

(4)  To prosecute, at the request of the Governor, state auditor, or state treasurer, any official
bond or contract in which the state is interested, upon a breach thereof, and to prosecute or defend for
the state all actions, civil or criminal, relating to any matter connected with either of their departments;

(3)  To consult with, advise, and exercise supervision over the several state's attorneys of the
state in matters pertaining to the duties of their office, and he shall be authorized and it is made his duty,
whenever in his judgment any opinion written by him will be of general interest and value, to mail either
written or printed copies of such opinion to the auditor-general and to every state's attorney and county
auditor in the state;

{6) When requested, to give his opinion in writing, without fee, upon all questions of law
submitted to him by the Legislature or either branch thereof, or by the Governor, auditor, or treasurer;

(7)  When requested by the state auditor, treasurer, or commissioner of school and public
lands, to prepare proper drafts for contracts, forms, and other writings, which may be wanted for use of
the state;

{8)  To report to the Legislature, or either branch thereof, whenever requested, upon any
business relating to the duties of his office;

(9)  To prosecute state officers who neglect or refuse to comply with the provisions of statutes
of this state prohibiting officers of the state from accepting any money, fee, or perquisite other than
salary for performance of duties connected with his office or paid because of holding such office and the
statute requiring issue and delivery and filing of prenumbered duplicate receipts and accounting for
money received for the state;

(10)  To pay into the state treasury all moneys received by him, belonging to the state,
immediately upon the receipt thereof; -

(11)  To attend to and perform any other duties which may from time to time be required by

KEW.

Seuree: SDC 1939, § 55.1501.

chgde— e HAT

http://legis.state.sd.us/statutes/PrinterStatute. aspx ?Statute=1-11-1&Type=Statute 8/12/2009
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1-11-4. Assistant attorneys general--Appointment and compensation--Powers--Oath. The attorney
general may appoint such assistant attorneys general as may be necessary for efficient performance of
his duties and may fix their compensation but no expenditure for any such purposes in excess of the
amounts appropriated by the Legislature is authorized. The appointments of such assistants shall be in
writing and filed in the Office of the Secretary of State.

Such assistant attorney general shall have the same power and authority as the attorney general, and

he shall, before entering upon the duties of his office, take and subscribe the official oath prescribed by
the Constitution,

Source: SDC 1939, § 55.1502; SL 1963, ch 305,

http://legis.state.sd.us/statutes/PrinterStatute.aspx 7Statute=1-11-4&Type=Statute 8/12/2009
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1-11-5. Special assistants-- Appointment and powers. The attorney general is also autherized to
appoint assistant attorneys general as he may deem necessary on a part-time basis for special
assignments. The attorney general shall fix their compensation and the expenditures for such
appointments may be made from whatever appropriation or source that may be made available to the
attorney general. The appointment of such assistants shall be in writing and filed in the Office of the
Secretary of State. Such assistant attorneys general shall have the power and authority specifically
delegated to them by the attorney general in writing. Such assistant attorney general shall, before
entering upon the duties of his office, take and subscribe the official oath prescribed by the Constitution.

Source: SDC 1939, § 55.1502 as added by SL 1963, ch 305.

A ar— mirw mrEd

http://legis.state.sd.us/statutes/PrinterStatute.aspx?Statute=1-11-5& Type=Statute 8/12/2009
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1-11-15. Consolidation of legal services in state government. Except for legal services performed by
a deputy or assistant attorney general employed by the state, any legal services performed for the state or
any branch, department, agency, institution, board, commission, or other entity of state government shall
be performed pursuant to a written contract. All contracts for legal services shall be filed with the
attorney general. The provisions of this section do not apply to any attorney employed by the Unified
Judicial System, the Legislative Research Council, or the judicial or legislative branches of the state.

Source: SL 1994, ch 6.

http://legis.state.sd.us/statutes/PrinterStatute.aspx ?Statute=1-11-15& Type=Statute 8/12/2009
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[-52-3.2, Purpose of Governor's Office of Economic Development. The Governor's Office of
Economic Development shall forge a private-public partnership among state government, local
communities, higher education, and the private sector to create jobs that create goods and serviges for
use within the state and for export outside the state, which results in the creation of new weaith,

Source: SL 1987, ch 390 (Ex. Ord. 87-1), § 32; SDCL, § 1-33-18; SL 2005, ¢h 10, § 14.

http://legis.state.sd.us/statutes/PrinterStatute.aspx?Statute=1-52-3.2& Type=Statute 8/12/2009
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13-49-1. Control of educational institutions vested in board--Appointment of members, The cenirol
of the public postsecondary educational institutions of the state offering college credit which are
sustained wholly or in part by the state is vested in a board of nine members, designated as the Board of
Regents. The Governor shall appoint the members with the consent of the Senate.

Source: SDC 1939, § 15.0701; SL 1955, ch 38, § 1; SL 1971, ch 129; SL 1976, ch 126, § 1; SL 1979,
ch 125, § 1; SL 2007, ch 109, § 1.

R

=

http://legis.state.sd.us/statutes/PrinterStatute.aspx?Statute=13-49-1& Type=Statute 8/12/2009
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13-49-11. Corporate powers of board--Management of property. The Board of Regents is, and it and
its successors in office shall continue to be, a corporation, or body corporate, with power to sue and be
sued, to hold, lease, and manage, for the purposes for which they were established, any property

belonging to the educational institutions under its control, collectively or severally, of which it shall in
any manner become possessed.

Source: SDC 1939, § 15.0706; SL 1989, ch 155.

hitp://legis.state.sd.us/statutes/PrinterStatute.aspx?Statute=13-49-11 & Type=8tatute 8/12/2000
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13-59-1. Names, locations, and purposes of schools--Degrees authorized by Board of Regents. The
primary purpose of Northern State University, at Aberdeen in Brown County, and Black Hills State
University, at Spearfish in Lawrence County, is the preparation of elementary and secondary teachers,
and a secondary purpose is to offer preprofessional, one-year and two-year terminal and junior college

programs. Four-year degrees other than in education and graduate work may be authorized by the Board
of Regents. :

Source: SDC 1939, §§ 15.1301 to 15.1303; SL 1939, ¢h 39, § 1; SL 1941, ch 59; SL 1947, ch 58; 5L
1947, ch 59; SL 1964, ch 36, §§ 1, 2; SDCL, §§ 13-59-2, 13-59-3; SL 1969, ch 41; SL, 1975, ch 128,
§ 359; SL 1984, ch 142, § 1; SL 1989, ch 170, § 1.

httpi//legis.state.sd.us/statutes/PrinterStatute.aspx?Statute=13-59- 1 & Type=Statute 8/12/2009
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§ 3. Board to govern state educational institutions. The state university, the agrieulture collegs, the
school of mines and technology, the normal schools, a school for the deaf, a school for the blind, and ali
other educational institutions that may be sustained either wholly or in part by the state shall be under
the control of a board of five members appointed by the Governor and confirmed by the senate under
such rules and restrictions as the Legislature shall provide. The Legislature may increase the number of
members to nine.

History: Amendment proposed by SL 1895, ch 36, approved Nov., 1896; amendment proposed by SL
1913, ch 133, rejected Nov., 1914; amendment proposed by SL 1943, ch 264, approved Nov., 1944,

http://legis.state.sd.us/statutes/PrinterStatute.aspx ? Statute=14-3& Type=Constitution 8/12/2009
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Fisser v. International Bank (2nd Cir. 1960)
282 F. 2d 231

Lazarescu v. Arizona State University (D.Ariz. 2005)
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LEXSEE 282 F.2D 231

Carl FISSER and Martha Fisser, co-partners doing business under the firm name
and style of Fisser & v. Doornum, Libelants-Appellants, v. INTERNATIONAL
BANK, Respondent-Appellee

No. 274, Docket 25914

UNITED STATES COURT OF APPEALS SECOND CIRCUIT

282 F.2d 231; 1960 U.S. App. LEXIS 3916

April 5, 1960, Argued
August 1, 1960, Decided

COUNSEL: ({[**1] George L. Varian, of Croweli,
Rouse & Varian, New York, City, for libe-
lants-appeliants.

Emanvel Becker, of Becker & Martin, New York City,
for respondent-appellee.

JUDGES: Before LUMBARD, Chief Judge, and
HINCKS and FRIENDLY, Circuit Judges.

OPINION BY: HINCKS

OPINION

[*232] The immediate issue for decision is
whether the respondent-appellee, International Bank,
may be directed to submit to arbitration the determina-
tion and [*233] measure of any liability it may owe to
libelants-appellants, ' German coal importers, 2 by reason
of the conceded breach of a written contract of af-
freightment signed solely by the libelants and Allied
Transportation Corporation, a Liberian corporation
which libelants charge was the alter ego of the respon-
dent. The court below answered this question in the
negative. It reasoned that whatever liability might ulti-
magely aftach to the respondent growing out of the con-
tragf default of Allied, its alleged instrumentality or ad-
jurigt, the respondent could not be compélled to arbitrate
the}issue of its liability or the measure thereof because it
had ‘not signed the formal charter-party and hence as to it
there was no'written provision' for arbitration [**2]
within the meaning of the Federal Arbitration Act of
1952, 9 US.C. §§ I-14. Accordingly, the court dis-

missed the libel with its accompanying petition for the
enforcement of arbitration.

It is true that under the Act, a 'written provision in
any maritime transaction * * * to settle by arbitration a
controversy thereafter arising out of such * * * transac-
tion' is the sine qua non of an enforceable arbitration
agreement. 9 USC. $§¢§ 2, 4. It does not follow,
however, that under the Act an obligation to arbitrate
attaches only to one who has personally signed the writ-
ten arbitration provision. ° For the Act contains no
built-in Statute of Frauds provision * but merely requires
that the arbitration provision itself be in writing. Ordi-
nary contract principles determine who is bound by such
written provisions * and of course parties can become
contractually bound absent their signatures. It is not sur-
prising then to find a long series of decisions which rec-
ognize that the variety of ways in which a party may
become bound by a written arbitration provision is li-
mited only by generally operative principles of contract
law. *

[*234] [**3] The charter-party here under
consideration clearly contains a written provision in
which it is agreed that a controversy such as that now
presented shall be submitted to arbitration, ? and the sole
issue for determination is whether the respondent, as well
as the formal signatories to the charter-party, is bound by
the arbitration provision. Libelants argue that if in fact
Allied was the respondent’s mere alter ego, making this a
proper case to pierce the corporate veil of Allied and to
hold those controlling it as one with it, then consistency
and the alter ego doctrine itself require that the respon-
dent be obligated not only to respond in damages for
Allied's breach of contract but to specifically perform
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282 F.2d 231, *; 1960 U.S. App. LEXIS 3916, **

Allied's other contractual obligations, including that of
arbitration,

We agree. While we discover no authority on this
precise point, it is clear that the consequence of applying
the alter ego doctrine is that the corporation and those
who have controlled it without regard to its separate ent-
ity are treated as but one entity, and at least in the area of
contracts, the acts of one are the acts of all. Weisser v.
Mursam Shoe Corporation, supra; Shamrock Oil and
Gas Co. v. Ethridge, D.C.Colo., 159 F.Supp. 693; [**4]
Chilean Nitrate Sales Corp. v. The Nortuna, supra; Pow-
ell, Parent and Subsidiary Corporations, Chpt. I There is
no reasonable basis for distinguishing between the par-
ent's obligation to respond in damages for its instrumen-
tality's breach of contract and its obligation to arbitrate
the measure of those damages. In neither instance does
the parent consent to a contractual obligation; to the con-
trary it carefully avoids any such agreement, express or
implied in fact. Farm Security Administration, Depart-
ment of Agriculture v. Herren, 8 Cir., 165 F.2d 554.

We have heretofore held that the obligation to re-
spond in damages arises from a contract to which the
alter ego theory binds that parent which as 'puppeteer’
has 'directed his marionnette' to sign. Weisser v. Mur-
sam Shoe Corporation, supra. We hold now that if the
parent is bound to the contract [*235] then like its
marionette it is bound to submit to arbitration. * It fol-
lows that the judge erred in ruling that the respondent
was not bound by the arbitration clause merely because it
had not signed the charter. The respondent's amenability
to arbitration could be solved only by determining
whether [**5] Allied in entering into the charter did so
as the respondent's alter ego. * The judge below thought
it unnecessary to deal with that issue and so did not at-
tempt to make comprehensive findings of the facts upon
which it depends. We must, therefore, tumn to the evi-
dence and make our own findings.

We find the facts to have been as follows. OCn Oc-
tober 24, 1955 Mr. Lawn, who stated he represented a
financial group, requested Phs. van Ommeren Shipping
(U.S.A), Inc,, a firm of maritime brokers, to negotiate
for ship charters and maritime contracts of affreightment.
On that occasion and at later meetings on Qctober 27 and
31 Lawn received general information about the inci-
de}g‘gs of such business from Mr. Solleveld and Mr. Vin-
cent, the president and vice-president, respectively, of
vaij Ommeren, At the latter meeting van Ommeren's
repesentatives insisted that they could proceed no fur-
thdr with such business until authorized by a principal
with a satisfactory credit rating. Lawn disclosed the
respondent as principal, stating that it would operate
through a Liberian company. On November 3 Lawn
presented as evidence of his authority a letter dated No-

vember 2 from the respondent signed [**6] by Vreel-
and, its president. The letter stated, in part:

"We have in principle accepted a proposal to finance
and conduct a shipping business which includes time
chartering two Liberty dry cargo type ships to carry car-
go generally between Mexico, the United States and cer-
tain foreign countries. '

'The business would be operated through a corpora-
tion to be formed by us and to which we would supply
the financial resources.

'We advise you of the foregoing so that the initiation
of contracts may be expedited pending prompt formali-
zation of the necessary corporate and financial arrange-
ments, * * ¥

The letter also referred van Ommeren fo respon-
dent's correspondent banks and listed respondent's offic-
ers and directors and their business connections. Prior
thereto the respondent had been engaged in the business
of financing ventures but never in operating ventures.

Thereafter, van Ommeren canvassed the market to
discover available ships and cargoes. It secured an offer
on two ships and so advised respondent by letter dated
November 9 in which it requested authorization to nego-
tiate and finalize the charters. No response was forth-
coming until November 16 when Vreeland accompanied
by Lawn [**7] and a Mr. Simonson discussed the
project thoroughly with the van Ommeren representa-
tives who told him that $ 100,000 to $ 150,000 would be
necessary to start the venture. Vreeland gave van Om-
meren authority to bid for charters on the two vessels and
to continue negotiations on an available coal contract
which van Ommeren had discovered. Also, Vreeland
concededly told van Ommeren that the respondent would
neither appear on nor guarantee the coal contract; that the
contract would be performed by a Liberian corporation
to be created for that purpose.

At this point, a conflict of testimony developed.
Solleveld and Vincent testified [*236] that Vreeland's
explanation to them for operating through a foreign sub-
sidiary was to avoid the payment of United States in-
come taxes; this explanation they accepted since such
was common procedure for shipping ventures. These van
Ommeren officers also testified that Vreeland assured
them the respondent would furnish Allied with all ne-
cessary financial resources and that as responsible prin-
cipal it would stand behind the performance of the oper-
ating company which it had nominated. There was,
however, no evidence that these representations to van
[**8] Ommeren were passed along to the libelants. And
that such representations had been made was denied in
Vreeland's testimony. He testified that the respondent's
sole interest in the maritime venture, either expressed or
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otherwise, was the making of a secured loan to Allied.
In his testimony he characterized as 'unfortunate' his
language in the November 2 letter stating that respondent
was 'prepared to conduct a shipping business.'

Whatever representations were in fact made to van
Ommeren that firm successfully negotiated by November
28 a three-year coal contract with the libelants which was
to commence April 1, 1957. In the course of these ne-
gotiations van Ommeren informed libelants that it was
acting on behalf of Allied, a company 'mnominated and
controlled by International Bank who will not appear in
Charter Party"; that the respondent had numerous compa-
nies available for a variety of purposes. The libelants
informed van Ommeren that they had been unable to
obtain a financial report on Allied and therefore re-
quested a more detailed report on the respondent. In
response van Ommeren forwarded a list of the respon-
dent's officers and directors and their business connec-
tions, Neither [**9] van Ommeren nor the respondent
ever made additional representations to the libelants rela-
tive to the relationship between Allied and the respon-
dent,

At a conference on November 28, in response to
Vincent's request for formal authorization to confirm the
coal contract, Vreeland orally replied: 'I give you that
authority.! (Now on appeal it is sharply disputed whether
he gave this anthority on behalf of respondent, as its
president, or on behalf of Allied, as its president.) On
that same day van Ommeren confirmed the contract with
the libelants and simultaneously sent a letter to the res-
pondent, attention Vreeland, in part as follows:

"We have pleasure in confirming herewith the fix-
ture, made with your authority on behalf of Allied * * *
which Corporation is understood to be controlled by you,
as Owners and/or Charter Owners and/or Disponent
Owners, with * * *

Vreeland acknowledged this letter in a letter of his
own which was both written on respondent's letterhead
and signed by Vreeland, as its president. He therein
informed van Ommeren that a Mr. Becker had been re-
tained by Allied to supervise its shipping activities. The
letter stated, in part:

‘From time to time Mr. Becker [**10] will be in
touch with you regarding the operations of Allied
Trdgsportation Corporation which will be under your
mafiagement and we want you to know that he is autho-
rized to discuss with you all and any matters pertaining
to {liese operations. 'We also authorize you to turn over
to Mr. Becker, upon his request, any reports, contracts or
other documents which concern such operations.’

On December 21, the contract was formally ap-
proved by Allied's directors and on December 28,

Vreeland signed the formal contract in the name of Al-
lied after it had been carefully scrutinized by the respon-
dent's attorneys. It was subsequently signed by the li-
belants. Allied completely breached the contract: it took
no steps by way of performance. Indeed, it was wholly
without financial ability to perform, never having had
capital in excess of the § 500 paid by Simonson for one
half of the capital stock, as will presently appear.

[*237] The relationship between the respondent,
Allied, Simonson and Lawn was in fact as follows. The
latter two men first became associated with the respon-
dent in connection with the shipping venture. It was
agreed that they were to act as Allied's managers in de-
veloping [**11] cargoe contracts. Vreeland testified
that the respondent agreed only to finance Allied through
a secured loan but Lawn testified that at some time prior
to November 16 it was agreed that respondent would
own 50% Of Allied's stock and that the remaining 50%
Would belong to Simonson but would be held by res-
pondent as collateral until the operation resulied in a

© profit sufficient to repay $ 100,000 of the $ 150,000 loan

which respondent agreed to advance Allied.

Meanwhile, Allied had been organized by one of
respondent’s subsidiaries on November 18. At that time
the organization dummies executed proxies, two of
which ran to Vreeland and on¢ to Simonson who was not
connected with the respondent. The subscriptions of the
three dummies to one share each were assigned to res-
pondent but no certificates of stock were then or thereaf-
ter ever issued. At the first stockholders' meeting on
December 21, Vreeland, Simonson and Meyer, who was
respondent’s treasurer, were elected directors together
with a lawyer, Wasson, who had previously represented
certain of respondent’s subsidiaries. These four men were
also elected president, vice-president, treasurer and sec-
retary, respectively. At the [**12] first directors'
meeting it was voted that checks signed by the president
or treasurer (who held corresponding offices in the res-
pondent) must alsoc be signed by Simonsen,
vice-president, or Lawn, agent (neither of who was an
officer or employee of the respondent). At the trial,
none of these mem could say who had paid Allied's or-
ganization fees and the cost of such items as its minute
book and stock ledgers.

On December 28, Allied, Simonson and respondent
1 entered into a written agreement defining their rela-
tions, Under this agreement, Simonson agreed to pur-
chase the 500 authorized shares of Allied’s common
stock at $ 1 per share. These shares were to be issued to
respondent, however, and it was to have full voting pow-
er until such time as Allied repaid respondent's $ 100,000
loan. Allied agreed to repay the loan not later than
February 1, 1957 and respondent on its part agreed to
purchase or secure a purchaser for § 50,000 of converti-
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ble preferred stock and to vote to retain Simonson as a
member of the board and as vice-president as long as it
remained holder of record of Simonson's shares.

Thereafter, Vreeland made contact with Gevers, an
officer of the Bankers Trust Company, [**13] and
inquired into the possibility of discounting Allied's $
100,000 note if it were endorsed by respondent. Gevers
testified that Vreeland stated that respondent planned to
enter the shipping field for which purpose it had created
Allied. Vreeland in his testimony categorically denied
making such a statement. It is agreed, however, that
Bankers Trust Company consented to the proposed loan,
Shortly thereafter the loan request was withdrawn and
Allied never received any funds. For unexplained rea-
sons respondent never purchased Allied's convertible
preferred stock and Meyer never deposited Simonson's $
500 check in payment for the common stock. Nor did
respondent ever loan Allied any money. Vreeland testi-
fied that it was the respondent's intention to make the
loan only if Allied could carry out the business it had
undertaken and this became impossible because Allied
could not procure ships.

The foregoing facts, we hold, do not justify disre-
gard of Allied's separate existence. An examination of
all the cases which the parties cite and of many others
dealing with this problem [*238] has left us with the
conviction that nowhere is there a better statement of the
generally [**14] applicable principles than that found
in Lowendahl v. Baltimore & Ohio RR Co., 247
App.Div. 144, 287 N.Y.S. 62, affirmed 272 N.¥. 360, 6
N.E.2d 56. There, borrowing heavily from a leading text
on this subject, ! the court said:

"Restating the instrumentality rule, we may say that
in any case, except express agency, estoppel, or direct
tort, three elements must be proved:

'(1) Control, not mere majority or complete stock
control, but complete domination, not only of finances,
but of policy and business practice in respect to the
transaction attacked so that the corporate entity as to this
transaction had at the time no separate mind, will or ex-
istence of its own; and

‘(2) Such control must have been used by the defen-
dant to commit fraud or worse, to perpetrate the violation
of a statutory or other positive legal duty, or a dishonest
angi‘unjust act in contravention of plaintiff's legal rights;
ang}

Tt

;5 {'(3) The aforesaid control and breach of duty must
prokimately cause the injury or unjust loss complained
of! (247 App.Div. 144, 287 N.Y.5. 76.)

We incline to think that the libelants have failed to
prove such control over Allied by the respondent [**15]
as to bring its case within the first requirement of the rule

as above-stated. For aught that appears, Vreeland in
authorizing van Ommeren to confirm the contract may
have been acting as Allied's president -- not as an ex-
ecutive of the respondent. Likewise, as to the arrange-
ments for the loan from the Bankers Trust Company, and
the subsequent withdrawal of the request therefor; also
the arrangements whereby Becker was employed to su-
pervise Allied's activity.

The proofs do not show that in doing these things, or
others transpiring subsequent to Allied's organization,
executives of the respondent were directly meddling with
the management of Allied's affairs: it is equally plausible
to ascribe the acts to the same individuals as Allied's
executives participating in a manner normal and usual
for stockholders and directors of an independent corpo-
ration. It would, of course, be a complete disregard of
the basic structure of corporation law to hold that Allied,
merely because it elected the respondent's officers to be
its officers, forfeited its entity and deprived its par-
ent-stockholder of immunity from liability for its con-
tracts.

Moreover, there were outsiders on Allied's [**16]
Board of Directors whose signature was required on
checks signed by Vreeland and Meyer {(officers of both
Allied and the respondent) and who had demonstrated
their independence by obtaining an arms-length contract
with the respondent for Allied's financial requirements.
These same outsiders were to be active in the manage-
ment of Allied and it might well be said that they were
the real entrepreneurs in the entire venture. Lowendahl v.
Baltimore [*239] & Ohic RR Co, supra. “ The
proofs as to control on which the libelants rely, including
the testimony of van Ommeren's officers as to statements
made to them by Vreeland, ** are fairly ascribable to the
ordinary and temporary control over an incipient corpo-
ration by its incorporators. Such proofs, in our opinion,
are not enough to demonstrate that Allied, subsequent to
its organization, lacked an independent entity.

But even if on the issue of control the preponderance
of the evidence favored the libelants, it is altogether plain
that the second stated element of the rule has not been
proved. There is no evidence that all the statements
allegedly made by Vreeland to van Ommeren's officers
had been passed along [**17] to libelants: they had
been told only that the negotiations were 'on behalf of
Allied, a company nominated and controlled by Interna-
tional Bank who will not appear in the charter party.'
Surely there was no fraud in this representation, nor did
it indicate an identity between respondent and Allied
which now justifies a piercing of Allied's corporate veil.
% Tt was foursquare with the truth: it misled the libelants
not a whit. The caution that the respondent ‘will not
appear’ apparently led them to make inquires as to Al-
lied's financial standing. However, when their inquiries
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turned up no information as to Allied -- a fact which of
itself might have been expected to put them on their
guard -- they made no demand on the respondent for a
guarantee or other assurance. Nor did they inquire
whether Allied even had the necessary ship-charters for
performance. These omissions are perhaps of more sig-
nificance in view of the earlier efforts in behalf of Allied
or the respondent to obtain a guarantee from the libe-
lants. The contract reserved to the libelants a right to
cancel if at any time the German government prohibited
the importation of American coal. It is plausible to as-
cribe [**18] to this provision, or perhaps to the favora-
ble freight rate, the libelants' readiness to deal with the
subsidiary: they may well have felt that a thoroughly
responsible principal such as the respondent could not be
found which would accept such unfavorable terms.
Even if the libelants on the strength of the representation
believed that the respondent, because it 'nominated and
controlled,’ would be liable, its belief was not the product
of the respondent’s wrongdoing. We may not strip Al-
lied of its separate entity merely because of the libelants'
naivete nor because it is now dissatisfied with the bar-
gain it made. New York Trust Co. v. Carpenter, 6 Cir.,
250 F. 668; Texas Co. of Mexico S.A. v. Roos, 5 Cir., 43
F.2d I; North v. Higbee Co.,, 131 Ohio St. 507, 3 N.E.2d
391; Hanson v. Bradley, 298 Mass. 371, 10 N.E.2d 259,
Hooper-Markin Co. v. Matthew Addy Co., 6 Cir., 4 F.2d
187. Certainly the respondent did not use its control over
Allied to perpetrate the vicolation of any duty, statutory or
otherwise, or any act, unjust or otherwise, in contraven-
tion of the libelants' legal rights. v

[¥240] The libelants [**19] make much of the
fact that to carry out the contract Allied was grossly un-
dercapitalized and claims this fact as a sufficient reason
to pierce its corporate veil. There may be situations in
which the launching of a subsidiary corporation upon the
stream of commerce with capital grossly inadequate for
its expected activitics will be indicative of lack of an
independent entity. However that may be, we are pointed
to no authorities which justify a disregard of a corpora-
tion's separate existence merely because of its underca-
pitalization when its controlling stockholder has at least
regarded the formalities of such existence. In Stark
Electric R. Co. v. McGinty Contracting Co., supra, un-
dercapitalization was not the only pertinent factor; the
subsidiary was also represented as being one with the
patgnt. And in Luckenbach 8.5. Co. v. W. R. Grace &
Co!54 Cir., 267 F. 676, while the subsidiary's dispropor-
tionate lack of capital was noted, there was also present
thej tladditional element of unconscionably holding the
subsidiary out as the apparent owner of valuable assets. *

In any event, this record affords no factual basis for
such a claim. For aught that appears, [*¥20] the res-
pondent and its associates, who were concededly unfa-

miliar with shipping ventures, were not unreasonable in
their reliance on the predictions of experts that Allied
would need no more than § 150,000 to successfully han-
dle those operating expenses which would be incurred
during the several months before monies would come
due on the coal contract. While it is true that the res-
pondent agreed to furnish $ 100,000 of this sum through
a loan rather than as a capital contribution, it also agreed
to furnish an additional $ 50,000 through the purchase of
preferred stock, We cannot say that with these funds
Allied would have been undercapitalized -~ still less
that its undercapitalization would have been so gross as
to be a badge of fraud or wrong. At most, this was a
case of inadequate capitalization, the risk of which under
the normal rule the corporate creditors must bear.

Finally, even if we were to assume, as libelants
would have us do, that respondent by failing to furnish
Allied with the promised capital and loans thereby
breached some duty owed to libelants, it is not proved
that the libelants' loss was proximately caused thereby.
Thus the third element of the above-stated [**21] rule
is absent. " In fact, the sole explanation for Allied's fail-
ure to carry out the coal contract was its inability to
charter vessels, And there is nothing to show that this
inability was due to a failure of respondent's loan and
capital commitments. Such evidence as there is flows in
the opposite direction: it suggests that the respondent did
not go through with the proposed loan to Allied because
even with the lean ship charters could not be obtained.
For owners having ships for hire demanded bankable
charters which in turn depended upon the guaranty of a
responsible United States corporation. This was an ob-
vious risk inherent in dealing with a foreign subsidiary of
a United States corporation and one which libelants can-
not now claim was in any way caused by the wrongful
control of an undercapitalized foreign subsidiary. The
language of Judge Learned Hand is here appropriate.
'The libelant has been disappointed, not in failing to get
the promise which it supposed, but in its performance, a
risk [*241] inherent in any contract.' Kingston Dry
Dock Co. v. Lake Champlain Transportation Co., 2 Cir.,
31 F.2d 265, at p. 267.

And so, not because the contract [**22] had not
been signed by the respondent but because the libelants
failed to prove that Allied was the respondent's alter ego,

The judgment below is affirmed.

1. Throughout this opinion we will refer to the
parties by their relation to the controversy below,
2. The libel was filed by Fisser & v. Door-
num, a German partnership engaged in the import
and wholesale coal business and as shipowners
and brokers, on its own behalf as the chartering
broker and on behalf of certain named German
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entities, Judge Palmieri in an earlier opinion ruled
that the libel was properly brought by the libe-
lants on their behalf and for the benefit of their
named principals. 164 F.Supp. 826.

3.  Even assuming, arguendo, that a party can
bind himself to a 'written provision' for arbitra-
tion only by signing such a provision, still, based
upon ample authority in related fields, this would
be no obstacle to imputing to a controlling parent
its instrumentality's contractual obligation to ar-
bitrate. Thus we noted in Weisser v. Mursam
Shoe Corporation, 2 Cir.,, 127 F.2d 344, 145
A.L.R 467, that the better reasoned authorities do
not allow a defendant to abuse the privilege of
stockholder-immunity by invoking the Statute of
Frauds or the sealed instrument rule where its in-
stromentality, at least, has signed the necessary
instrument. See Powell, Parent and Subsidiary
Corporations, Chpt. V. and VIIL

[**23]

4.  Compare § 1449 of the New York Civil
Practice Act which states that 'every submission
to arbitrate an existing controversy is void, unless
it or some note or memorandum thereof be in
writing and subscribed by the party to be charged
therewith or by his lawful agent' (Emphasis
added.} This provision obviously conditions the
enforceability of a submission to arbitrate an ex-
isting controversy upon the signature of the party
to be charged. Bellmore Dress Co. v. Tanbro
Fabrics Corp., Sup., 115 N.Y.S.2d 11, In re Ex-
eter Mfg. Co., 254 App.Div. 496, 5 N.¥.5.2d 438.
These same authorities hold, however, that under
another portion of § 1449, which like the Federal
Arbitration Act provides that '(a} contract to arbi-
frate a controversy thereafter arising between the
parties must be In writing,' the liability of a party
is determined by the ordinary principles of the
law of contracts.

5. American Airlines, Inc. v. Louisville &
Jefferson C.A.B., 6 Cir., 269 F.2d 811; Kulukun-
dis Shipping Co. v. Amtorg Trading Corp., 2 Cir.,
126 F.2d 978; Goldhill Trading & Ship. Co., etc.
v. Caribbean Ship. Co., D.CS.D.N.Y, 56 F.Supp.
31; cf. Corbin on Contracts, Vol. 6, § 1444A.

[+*24]

6.  Thus assignees of contracts containing ar-
bitration provisions may become parties to such
provisions, Application of Reconstruction
Finance Corp., D.CS.D.N.Y., 106 F.Supp. 358
(and cases cited therein); Instituro Cubano v. The
M. V. Driller, D.C.S.D.N.Y., 148 F.Supp. 739,
Corbin on contracts, Vol. 4, 892, The same re-
sult is reached under the New York Aci, Matter of
Lippman v. Haeuser Shell Co., 289 N.Y. 76, 43

N.E.2d 817, 142 A.L.R. 1088. Similarly, an op-
tionee by exercising an option may create a mu-
tually binding contract to arbitrate, Calvine Miils,
Inc. v. L. A. Slesinger Inc., 2 Cir., 258 F.2d 288.
When a party is added to a contract by novation
he can enforce an arbitration provision therein
even though he is not a signatory to the contract.
And enforcement can be had against another
nonsignatory who it merely the instrumentality of
a party bound by the arbitration clause. Chilean
Nitrate Sales Corp. v. The nortuna, D.C.S.D.N.Y.,
128 F.Supp. 938. Also, a corporate beneficiary
may enforce an arbitration provision which was
executed when it was still inchoate. Application
of Jacoby, Sup.Ct N.Y.Co., N.Y.Co, 33 NY.8.2d
621. See also Parry v. Bache, 5 Cir., 125 F.2d
493; In re Exeter Mfg. Co., supra; and Bellemore
Dress Co. v. Tanbro Fabrics Corp., supra, for
other illustrations of parties being contractually
bound to written arbitration provisions absent
their signatories to such agreements.

[* *25]

7. Section 3 of the charter-party provided: '* *
* If any dispute or difterence should arise under
this Charter, same to be referred to three parties
in the City of New York, one to be appointed by
eac h of the parties hereto, the third by the two so
chosen, and their decision, or that of any two of
them, shall be final and binding, and this agree-
ment may, for enforcing the same, be made a rule
of Court. Said three parties to be commercial
men.’

It is no longer open to serious question that,

even if damages are the sole issue for arbitration,
that issue is within a clause of general arbitration
and under the Federal Arbitration Act the clause
will be specifically enforced against all those
bound by it. Shanferoke Coal & Supply Corp. v.
Westchester Service Corp., 2 Cir., 70 F.2d 297,
affirmed 293 U.S. 449, 55 8.Ct. 313, 7% L.Ed
383; Kulukundis Shipping Co. v. Amtorg Trading
Corp., supra.
8.  The libelants relied below upon Lehman v.
Ostrovsky, 264 N.Y. 130, 190 N.E. 208, In re
Bond and Mortgage Guarantee Co., 288 N.Y.
270, 42 N.E.2d 38; and General Commodities
Corp. v. Hyman-Michaels Co., 9 Cir., 224 F.2d
952. But these cases are plainly distinguishable
from that now before us. More directly in point
and in accord with our conclusion is Judge Daw-
son's opinion in Chilean Nitrate Sales Corp. v.
The Nortuna, supra.

[**26]
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9.  The libelants do not claim that Allied in
signing the charter was the respondent's autho-
rized agent.

10, In this, the respondent acted through the
International Bank of Washington, a New York
corporation wholly owned by it, to which it had
transferred the operation of its foreign depart-
ment.

11. Powell, Parent and Subsidiary Corpora-
tions (1931), pp. 4-6.

12 See Consolidated Rock Products Co. v.
Du Bois, 312 US. 510, 523-524, 61 S.Ct. 675, 85
L.Ed 982; United States v. Reading Co., 253 U.S.
26, 62, 40 8.Ct. 425, 64 L.Ed. 760; Kingston Dry
Dock Co. v. Lake Champlain Transp. Co., 2 Cir.,
31 F.2d 265 (and cases cited therein); Hollander
v. Henry, 2 Cir., 186 F.2d 582; Costan v. Manila
Electric Co., 2 Cir., 24 F.2d 383; Centmont Cor-
poration v. Marsch, 1 Cir.,, 68 F.2d 460; Hoo-
per-Mankin Co. v. Matthew Addy Co., 6 Cir., 4
F.2d 187, Fishv. Eqst, 10 Cir., 114 F.2d 177.

13. See Taylor v. Standard Gas & Electric
Co., 10 Cir., 96 F.2d 693, and the many cases
cited therein, reversed on other grounds, 306 U.S.
307; Hooper-Mankin Co. v. Matthew Addy Co.,
supra; Garden City Co. v. Burden, 10 Cir,, 186
F.2d 651; Poweli, fn. 11, supra, at p. 10; Fletcher,
Cyclopedea of Private Corporations, 43 at pp.
158-159.

[**27]

14. 'We note also the probability that respon-
dent, as contrasted with Allied, had no power to
carry on a shipping venture, i.e., that the held
corporation had power to engage in activities
without the scope of those authorized for the
parent. This is a factor of considerable weight

against a piercing of Allied's corporate veil.
Fletcher, fin. 13, supra, at 43, fn. 76.

15.  Although these statements were denied by
Vreeland, for purposes of this opinion we take
them as true.

16.  This representation differed vitally from
those in such cases as Weisser v. Mursam Shoe
Corporation, supra; Hollander v. Henry, supra;
Stark Electric R. Co. v. McGinty Contracting Co.,
6 Cir., 238 F. 657,

17. See, e.g., Anderson v. Abbort, 321 US.
349, 64 S.Ct. 531, 88 L.Ed. 793, Weisser v. Mur-
sam Shoe Corporation, supra, United States v.
Morris & Essex R, Co, 2 Cir,, 135 F.2d 711,
Majestic Co. v. Orpheum Circuit, 8 Cir,, 21 F.2d
720 (and many cases cited therein); Texas Co. of
Mexico S.A. v. Roos, supra; New York Trust Co.
v. Carpenter, supra;, Bartle v. Home Owners Co-
operative, 309 N.Y. 103, 127 N.E.2d 832, North
v. Higbee Co., supra; United States v. Islip Ma-
chine Works, Inc., D.CEDN.Y,, 179 F.Supp.
585, Powell, fn. 11, supra, Chpt. 111

18.  This fact has led one commentator to clas-
sify this case as one growing out of estoppel, and
it is of some interest that this same commentator
makes no separate classification of mere under-
capitalization as an actionable wrong, although he
does list it as one persuasive, though not control-
ling, circumstance indicating improper control
over a mere instumentality. Powell, fn. 11, su-
pra, at pp. 14 and 66. Compare Note, 71
Harv.L.Rev. 1122, 1132-1133.

19.  See Mqjestic Co. v. Qrpheum Cireuit, fh.
17, supra; North v. Higbee Co., supra; Hanson v.
Bradley, supra; cf. Powell, fn. 11, supra, Chpt.
v.
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Background: State university applicant who was
denied admission brought pro se action against state
university, alleging violations of federal and state law.
University moved to dismiss and to strike, and appli-
cant moved for leave to amend.

Holdings: The District Court, Silver, J,, held that;

(1} university's Eleventh Amendment immunity was
not abrogated with respect to applicant's claim that he
was discriminated against by the university by virtue
of his status as a transfer student;

(2) university's requirement that its transfer students
complete a certain amount of hours at the institution
before they would be allowed to enroll in additional
classes above the standard number allowed per seme-
ster was rationally related to state's legitimate interest
in education;

{3} univ ersity's motion to strike applicant's second
response to motion to dismiss would be granted; and
(4) state university could not be subject to suit.

Motions granted in part, and denied in part.
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92 XXVI(E) Particular Issues and Applications
92XXVI(E)8 Education
92k3621 Post-Secondary Institutions
92k3626 Students
92k3626(1) k. In General. Most
Cited Cases
(Formerly 92k242.2(5.1))

Constitutional Law 92 €=24873

92 Constitutional Law
G2XXVIII Enforcement of Fourteenth Amend-
ment

92XXVIIKB) Particular Issues and Applica-
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tions
92k4873 k. Education. Most Cited Cases
(Formerly 92k243.2, 92k242.2(5.1)

Federal Courts 170B €269

170B Federal Courts

170BIV Citizenship, Residence or Character of
Parties, Jurisdiction Dependent on

170BIV(A) In General
170Bk268 What Are Suits Against States
170BKk269 k. State Officers or Agencies,

Actions Against. Most Cited Cases
State university's Eleventh Amendment immunity was
not abrogated with respect to state university appli-
cant's pro se claim that he was discriminated against
by the university by virtue of his status as a transfer
student, under federai statute prohibiting denial of
educational opportunity based on race, color, sex, or
national origin; neither statute nor the Fourteenth
Amendment protected academic status or origin.
U.S.C.A. ConstAmends, 11, 14; Educational
Amendments of 1974, § 204, 20 U.S.C.A. § 1703.

[4] Constitutional Law 92 €~3053

92 Constitutional Law
92XXVI Equal Protection
92XXVI(A) In General
92XXVI(AY Levels of Scrutiny
92k3052 Rational Basis Standard;
Reasonableness
92k3053 k. In General. Most Cited
Cases
(Formerly 92k213.1(2))
When states create classifications that are not based on
race, gender, or religion, the classification can survive
an equal protection claim if it is rationally related to a
state interest. U.S.C.A. Const.Amend. 14,

[5] Colleges and Universities 81 €~9.35(1)

81 Colleges and Universities

" 81k9 Students

i 81k9.35 Curriculum, Degrees, Grades, and
Gredits

| 81k9.35(1) k. In General. Most Cited Cases

j‘.

Constitutional Law 92 €-°3626(1)
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92 Constitutional Law
62X XVI Equal Protection
92XXVKE) Particular Issues and Applications
92XXVI(E)8 Education
92k3621 Post-Secondary Institutions
92k3626 Students
92k3626(1) k. In General. Most
Cited Cases
(Formerly 92k242.2(5.1))
State university's requirement that its transfer students
complete a certain amount of hours at the institution
before they are allowed to enroll in additional classes
above the standard number allowed per semester was
rationally related to state's legitimate interest in mak-
ing sure that students obtain the highest benefit from
limited educational resources, and thus, requirement
did not violate the Equal Protection Clause. U.S.C.A.
Const. Amend. 14,

[6] Federal Civil Procedure 170A €~1832

170A Federal Civil Procedure
170AXI Dismissal
170AXI(B) Involuntary Dismissal
170AXI(B)S Proceedings
170Ak1827 Determination

170Ak1832 k. Matters Considered in
General. Most Cited Cases
Matters outside the pleadings are typically considered
to be evidentiary on motion to dismiss.

[71 Federal Civil Procedure 170A €1825

170A Federal Civil Procedure
170AX] Dismissal
170AXI(B) Involuntary Dismissal
170AXI(B)S5 Proceedings

170Ak1825 k. Motion and Proceedings
Thereon. Most Cited Cases
Defendant's motion to strike plaintiff's second re-
sponse to defendant's motion to dismiss would be
granted, where local court rules limited plaintiff to one
responsive filing or reply for each motion, and plain-
1iff did not request leave to file an additional response
and no such leave was granted by the court. Fed.Rules
Civ.Proc.Rule 12(b), 28 U.S.C.A.

[8] Federal Civil Procedure 170A €=21772

170A Federal Civil Procedure
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170AX] Dismissal
170AXI(B) Involuntary Dismissal
IT0AXI(B)3 Pleading, Defects In, in Gen-
eral
170Ak1772 k. Insufficiency in General.
Most Cited Cases
Although it may appear on the face of the pleadings
that a recovery is very remote and unlikely, that is not
the test in a motion to dismiss for failure to state a
claim. Fed.Rules Civ.Proc.Rule 12(b)(6). 28 U.8.C.A.

[9] Federal Civil Procedure 170A €52657.5(2)

170A Federal Civil Procedure
170AVII Pleadings and Motions
170AVII(A) Pleadings in General
170Ak654 Construction
170Ak657.5 Pro Se or Lay Pleadings

170Ak657.5(2) k. Civil Rights Pro-
ceedings in General. Most Cited Cases
In civil rights cases where the plaintiff appears pro se,
the court must construe the pleading liberally and must
afford plaintiff the benefit of any doubt.

[10] Federal Civil Procedure 170A £€~1835

170A Federal Civil Procedure
170AXI Dismissal
170AXKB) Involuntary Dismissal
170AXI(B)S Proceedings
170AKk1827 Determination

170Ak1835 k. Matters Deemed Ad-
mitted; Acceptance as True of Allegations in Com-
plaint. Most Cited Cases
For purpose of a motion to dismiss for failure to state a
claim, the district court need not assume that the
plaintiff can prove facts different from those alleged in
the complaint. Fed.Rules Civ.Proc.Rule 12(b)6), 28
US.CA. ‘

[11] Federal Civil Procedure 170A €=1772

170A Federal Civil Procedure
170AXI Dismissal
¥ 170AXI(B) Involuntary Dismissal
ty 170AX1(B)3 Pleading, Defects In, in Gen-
eral
éﬂ 170Ak1772 k. Insufficiency in General.
Most Cited Cases
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Federal Civil Procedure 170A €=21835

170A Federal Civil Procedure
170AXI Dismissal
170AX1(B) Involuntary Dismissal
170AXI(B)S5 Proceedings
170Ak1827 Determination

170Ak1835 k. Matters Deemed Ad-
mitted; Acceptance as True of Allegations in Com-
plaint. Most Cited Cases
Legal conclusions couched as factual allegations are
not given a presumption of truthfulness, and conclu-
sory allegations of law and unwarranted inferences are
not sufficient to defeat a motion to dismiss. Fed.Rules
Civ.Proc.Rule 12(b)(6). 28 U.S.C.A.

[12]1 Administrative Law and Procedure 15A
€305

15A Administrative Law and Procedure

15AIV Powers and Proceedings of Administrative
Agencies, Officers and Agents

15AIV(A) In General
15Ak303 Powers in General
15AKk305 k. Statutory Basis and Limita-

tion. Most Cited Cases
In Arizona, the powers of any state agency are defined
by the statutes creating it,

[13] States 360 €190

360 States
360VI Actions

360k190 k. Capacity of State to Sue in Gen-
eral. Most Cited Cases

States 360 €191.9(1)

360 States
360VI1 Actions
360k191 Liability and Consent of State to Be
Sued in General
360k191.9 Particular Actions

360k191.9(1) k. In General. Most Cited
Cases

Under Arizona law, the statutes creating a particular
state entity must provide the agency with the power to
sue and be sued.

[14] Colleges and Universities 81 €210
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81 Colleges and Universities

81k10 k. Actions. Most Cited Cases
Under Arizona law, state university could not be
subject to suit, where state statute creating the uni-
versity did not provide it with power to sue or be sued.
AR.S. § 15-1601.
*598 Traian Lazarescu, Scottsdale, AZ, pro se.

Richard Albrecht, Esq., Office of the Attorney Gen-
eral, Phoenix, AZ, for Defendants.

ORDER

SILVER, District Judge.

Pending before the Court are Defendant Arizona State
University's (“ASU”} Motion to Dismiss (Doc. # 4)
and Motion to Strike (Doc. # 9). Also pending are
Plaintiff's motion requesting the Court's leave to
amend the Complaint to add the Arizona Board of
Regents (“AZBR”) as a defendant (included within his
Response to Defendant Arizona State University['s]
Motion to Dismiss (Doc. # 6)), and Plaintiff's Motion
to Strike (Doc. # 10). For the reasons set forth below,
both motions by ASU will be granted and Plaintiff's
motions will be denied.

BACKGROUND

On August 31, 2004, Plaintiff filed a complaint in this
Court alleging violations of Ariz.Rev.Stat. § 15-14-4,
50 App. U.S.C. § 451 et seq., and Title 34 of the Code
of Federal Regulations. [Doc. # 1 (Compl.) § 8.] All
alleged violations stem from the ASU Financial Aid
Office's request for proof of Plaintiff's Selective Ser-
vice registration. [/d ] Plaintiff named as defendants
both ASU and the Office for Civil Rights of the United
States Department of Education (“DoE”). ™ [Doc. #
1.] Plaintiff complained that the request for proof of
registration is a pretext for ASU's denying him ad-
mission to the university due to complaints he had
lodged regarding ASU's refusal to allow him to reg-
ister for additional credit hours. [id at § 7.] The es-
séace of Plaintiff's complaint is that ASU discrimi-
nflged against transfer students by not allowing them to
take additional credit hours without first demonstrat-
it their ability. [/d. at 177, 11]

ENI. There is no evidence that the DoE was
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ever served in this matter, While there is a
Waiver of Service of Summons on file for
ASU, nothing similar has been filed regard-
ing the DoE.

Defendant ASU moved to dismiss the action on Sep-
tember 22, 2004 for failure to state a claim upon which
relief can be granted, asserting that ASU is not an
entity subject to suit and that the Eleventh Amendment
prohibits a suit against a state entity. [Doc. # 4
(Mot.Dismiss) at 1.] On October 4, 2004, Plaintiff
responded to the Motion to Dismiss claiming that it
should be denied because any immunity enjoyed by
Defendant ASU has been abrogated by Congress
through the Fourteenth Amendment when it enacted
legislation prohibiting discrimination in public edu-
cation. [Doc. # 6 (PL's Resp) at 2-3.] Additionally, in
the October 4, 2004 filing, Plaintiff requested that the
AZBR be named a defendant. [Zd at 5.] ASU replied
on October 7, 2004 and reiterated that no immunity
has been abrogated because the Fourteenth Amend-
ment was not designed to protect against discrimina-
tion based on academic origin. [Doc. # 7 (Defl's Re-
ply) at 1-2.] Plaintiff filed a “Reply” to Defendant
ASU's Reply on October 26, 2004. [Doc. # 8.]

On November 2, 2004, ASU moved to strike Plain-
tiff's Reply, noting that the filing was not authorized in
the Federal Rules of Civil Procedure. [Doc. # 9 (Def.'s
Mot. Strike) at 1.] On November 19, 2004, Plaintiff
filed a Motion to Strike ASU's Motion to Strike, in
turn alleging that ASU discussed matters outside the
pleadings in the preceding motion; and thus Federal
Rule of Civil Procedure 12(b) allowed “reasonable
opportunity to present all material made pertinent to
such a motion.” [Doc. # 10 (PL's Mot. Strike)at 2.1 On
November 30, 2004, ASU responded to Plaintiff's
Motion to Strike, again citing that Federal Rule of
Civil Procedure 7 was the basis of its original Motion
to Dismiss. [Doc. # 11 (Def.'s Resp) at 1.] Plaintiff
responded on December 22, 2004, [Doc. # 12.]

DISCUSSION

I. Plaintiff's Motion to Amend Complaint to in-
clude the Arizona Board of Regents as a Defendant
(included in Doc. # 6)

1]JFederal Rule of Civil Procedure 15(a)allows a
party to amend a pleading “as a *599 matter of course
at any time before a responsive pleading is served.”
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Additionally, pro se litigants such as Plaintiff are not
held to the same standards in drafting pleadings as are
attorneys. Haines v. Kerner, 404 U.S. 519, 520, 92
S.Ct. 594, 30 L.Ed.2d 652 (1972) (holding that pro se
pleadings are held to “less stringent standards than
[those} drafted by lawyers.”); Balistreri v. Pacifica
Police_Dep't, 901 F.2d 696, 699 (9%h Cir.1990)
(holding that especially in civil rights claims, a court
“has a duty to ensure that pro se litigants do not lose
their right to a hearing on the merits ... due to ignor-
ance of technical procedural requirements.”).

{2] Even allowing Plaintiff the latitude due pro se
litigants, his request to amend must be denied as futile.
The Eleventh Amendment to the United States Con-
stitution provides that: “The Judicial power of the
United States shall not be construed to extend to any
suit in law or equity, commenced or prosecuted
against one of the Unites States by Citizens of another
State, or by Citizens or Subjects of any Foreign State.”
In Fitzpatrick v. Bitzer, 427 U.8, 445, 96 S.Ct. 2666,
491, Ed.2d 614 (1976}, the Court allowed Congress to
abrogate state immunity, and thus subject states to
retrospective damage suits, when Congress acts within
its Fourteenth Amendment power. “We think that
Congress may, in determining what is ‘appropriate
legislation’ for the purpose of enforcing the provisions
of the Fourteenth Amendment, provide for private
suits against States or State officials ....” Id at 456, 96
8.Ct. 2666. However, this abrogation of immunity is
limited to valid exercises of Congress' Section 3
power of the Fourteenth Amendment. Seminole Tribe
of Floridav. Florida, 517 1.8.44,72, 116 S.Ct. 1114,
134 L.Ed.2d 252 (1996) (“Article 1 cannot be used to
circumvent the constitutional limitations placed upoen
federal jurisdiction.”). See also Board of Trs. of the
Univ. of Alabama v. Garrent, 531 U.S. 356, 374, 121
S.Ct. 955, 148 L.Ed.2d 866 (2001) (holding that
Congress did not abrogate Eleventh Amendment
immunity by enacting Title I of the Americans with
Disabilities Act because the act did not fall within
Fourteenth Amendment protections).

[3]1 Here, Plaintiff alleges that the Fourteenth
Amendment provides for the abrogation of immunity
whien read in conjunction with 42 U.S.C. § 2000d-7,
hich allows for lawsuits against states for violations
0':f ' specific pieces of legislation and other an-
tifé]iscrimination statutes when the state accepts fed-
eral funding. Plaintiff suggests that 20 U.S.C. § 1703
is an anti-discrimination statute pursuant to which he
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could bring his claim. ™2 These arguments are un-
persuasive because the discrimination Plaintiff alleges
is based on his academic origin (i.e., because he is a
transfer student). Academic origin is not protected by
the Fourteenth Amendment or by 20 U.S.C. § 1703.
As a result, the AZBR's Eleventh Amendment im-
munity has not been rescinded by Congress. Further,
the AZBR has not waived its immunity per Arizona
Revised Statute § 15-1625. Harris v. Arizona Bd of
Regents, 528 F.Supp. 987, 994-95 (D.Ariz.1981)
{(holding that the provision in Arizona Revised Sta-
futes § 15-1625 providing the AZBR the power to sue
and be sued did not waive immunity, especially in
federal court).

EN2.2¢ U.S.C. § 1703 provides: “No State
shall deny equal educational opportunity to
an individual on account of his or her race,
color, sex, or national origin ....”

[4][S] Further, a general Fourteenth Amendment
claim alleging denial of equal protection by AZBR is
futile as the transfer student restriction satisfies the
rational basis test. When states create classifications
that are not based on race, gender, or religion, the
classification can survive an equa! protection claim if
it is rationally related to a state interest. City of New
Orleans v. Dukes, 427 U.S. 297, 303, 96 8.Ct. 2513,
49 L.Ed.2d 511 (1976). Here, the state interest is
education. To ensure that students can obtain the
highest benefit from limited educational resources,
ASU requires that students have a minimum amount
of completed credit hours at the university in order to
take additional credit hours. This is to ensure that the
student can handle the additional classes. As academic
standards vary throughout the United States, the only
way ASU can judge a student's ability is through their
hours at ASU. Therefore, no equal protection violation
is present when a university requires transfer students
to complete a certain amount of *600 hours at the
institution before they are allowed to enroll in addi-
tional classes above the standard number allowed per
semester.

Consequently, amending the Complaint to add the
AZBR as a defendant would be futile. Accordingly,
Plaintiff's Motion to Amend Complaint will be denied.

II. Defendant's Motion to Strike Plaintiff's Reply
to Defendant Arizona State University's Reply
Doc. #9)
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In its Motion to Strike, ASU argues that Plaintiff's
“Reply” to ASU's Reply to Plaintiff's Response to
Defendant's Motion to Dismiss is not a valid filing,
Local Rule 7.2 is on point. Local Rule 7.2(c) states
that there should be one “responsive memorandum”
by the opposing party after a motion is filed, Further,
the filing party is entitled to a memorandum in reply
according to Local Rule 7.2(d). “Unless otherwise
ordered by the Court,” no additional filings are au-
thorized. LRCiv 7.2(c),(d).

An examination of the docket shows that ASU filed a
motion to dismiss pursuant to Federal Rule of Civil
Procedure 12(b) on September 22, 2004. The Plaintiff
responded on October 4, 2004. On QOctober 7, 2004,
ASU replied. The docket further shows that Plaintiff
did not request leave to file an additional response,
and no such leave was granted by the Court.

[6][7] Plaintif f's reliance on Federal Rule of Civil
Procedure 12(b} and “matters outside the pieading” to
authorize an additional response is unfounded. Mat-
ters outside the pleadings are typically considered to
be evidentiary, The jurisdictional issues ASU raises
(sovereign immunity) are not evidentiary. See also
National Agric. Chem. Ass'ny. Rominger, 500 F.Supp.
465, 472 (E.D.Cal.1980) (explaining that matters
outside the pleadings are evidentiary and that a court
has discretion whether to consider them). Any juris-
dictional issues are certainly within the pleadings.

Consequently, Plaintiff's “Reply” to Defendant ASU's
Reply in Support of its Motion to Dismiss (Doc. # 8)
will be stricken.

IIL. Arizona State University's Motion to Dismiss
pursuant to Federal Rule of Civil Procedure 12(h)
because ASU is not an entity subject to suit (Doc. #
4)

A. Legal Standard

8] A court may not dismiss a complaint for failure to
state a claim “unless it appears beyond doubt that the
p intiff can prove no set of facts in support of his
claims which would entitle him to relief.” Barnett v.
inz?toni. 31 P.3d 813, 813 (9th Cir.1994) (citing
Buckey v. Los Angeles, 957 F.2d 652, 654 (9th
Cir. 1992Y). “The federal ruies require only a ‘short and
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plain statement of the claim showing that the pleader
is entitled to relief.’ » Gilligan v. Jamco Dev. Corp.,
108 _F.3d 246, 248 (9th Cir.1997) (quoting
Fed.R.Civ.P. 8(a)). Indeed, though * ‘it may appear on
the face of the pleadings that a recovery is very remote
and unlikely [,] ... that is not the test.” * Gilligan, 108
F.3d at 249 (quoting Scheuer v. Rhodes, 416 1).8. 232
236, 94 S.Ct. 1683, 40 L.Ed.2d 90 (1974)). * *The
issue is not whether the plaintiff will ultimately prevail
but whether the claimant is entitled to offer evidence
to support the claims.” ” Id,

{91 It is well established that pro se complaints,
“however inartfully pleaded[,] are held to less strin-
gent standards than formal pleadings drafied by law-
vers[.1” Hughes v. Rowe, 449 U.S.5.9,101 S .Ct. 173,
66 L.Ed.2d 163 (1980} (quotation marks omitted); see
Ortez v. Wash. County, 88 F.3d 804, 807 (9th
Cir.1996) (“Because Ortez is a pro se litigant, we must
consirue liberally his inartful pleading[.J”) (citation
omitted). “In civil rights cases where the plaintiff
appears pro se, the court must construe the pleading
liberally and must afford plaintiff the benefit of any
doubt.” Karim-Panahi v. L.A. Police Dep't 839 F.2d
621, 623 (9th Cir.1988):; Haines v. Kerner, 404 1.S.
519, 520, 92 S.Ct. 594, 30 1, Ed.2d 652 (1972); Frost

v. Symington 197 F.3d 348, 352 (9th Cir.1999) (citing
Karim-Panakhi, 839 F.2d at 623).

[10]{11] When analyzing a complaint for failure to
state a claim, “[a]ll allegations of material fact are
taken as true and construed in the light most favorable
to the non-moving *601 party.” Smith v. Jackson, 84
F.3d 1213, 1217 (9th Cir.1996); see Miree v. DeKalb
County, 433 U.S. 25, 27 n. 2. 97 S.Ct. 2490, 53
L.Ed.2d 557 (1977). In addition, the district court
must assume that all general allegations “embrace
whatever specific facts might be necessary to support
them.” Peloza v. Capistrano Unified Sch. Dist., 37
E.3d 517, 521 (9th Cir.1994), cert. denied 515 U.S.
1173, 115 S.Ct. 2640, 132 1.Ed.2d 878 (1995) (cita-
tions omitted). The district court need not assume,
however, that the plaintiff can prove facts different
from those alleged in the complaint. See Associated
Gen. Contractors of Cal. v. Cal State Council of
Carpenters, 459 U.S. 519, 526, 103 8.Ct. 897, 74
1.Ed2d 723 (1983). Similarly, legal conclusions
couched as factual allegations are not given a pre-
sumption of truthfulness and “conclusory allegations
of law and unwarranted inferences are not sufficient to .
defeat a motion to dismiss,” Pareto v. ED.LC., 139
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F.3d 696, 699 (Sth Cir.1998).

B. Analysis

[12][13] ASU contends that it is not an entity subject
to suit. In Arizona, the powers of any agency are de-
fined by the statutes creating it. dvala v. Hill, 136
Ariz. 88,90, 664 P.2d 238, 240 (Ct.App.1983); Cox v.
Pima County Law Enforcement Merit Sys. Council, 27
Ariz. App. 494, 495, 556 P.2d 342, 343 (Ct.App.1976).
As this general rule relates to an agency being sued,
the statutes creating the entity must provide the agency
with the power to sue and be sued. Kimball v. Shofs-
tall, 17 Ariz App. 11, 13, 494 P2d 1357, 1359
(Ct.App.1972) (holding that the State Board of Edu-
cation could not sue or be sued because the statutes
creating it did not provide it with such powers). Ari-
zona Revised Statute § 15-1601 authorized the estab-
lishment of Arizona State University, but it did not
grant the university the power to sue or be sued. In-
stead, pursuant to A.R.S. § 15-1623, that authority is
vested with the AZBR, which oversees ASU.

[14] The effect of Arizona Revised Statutes §§
15-1601 and 15-1625 is clear. Arizona State Univer-
sity cannot be subject to suit because the Arizona
Legislature has not so provided. However, AZBR is an
entity subject to suit pursuant to § 15-1625. Therefore,
the complaint against ASU will be dismissed.

Accordingly,

IT IS ORDERED that Defendant Arizona State
University's Motion to Strike (Doc. # 9) is
GRANTED. Plaintiff's Reply to Defendant Arizona
State University's Reply in Support of Motion to
Dismiss (Doc. # 8) is STRICKEN.

IT IS FURTHER ORDERED that Defendant Ari-
zona State University's Motion to Dismiss (Doc. # 4)
is GRANTED because ASU is not an entity subject to
suit.

IT IS FURTHER ORDERED that Plaintiff's Motion
to,include Arizona Board of Regents Among the De-
fehdants (included in Doc. # 6) is DENIED on
gro:unds of futility.

I’i‘ IS FURTHER ORDERED that Plaintiff's Motion
to Strike (Doc. # 10) is DENIED.

D.Ariz.,2005.
Lazarescu v. Arizona State University
230 F.R.D. 596, 202 Ed. Law Rep. 675

END OF DOCUMENT
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LEXSEE 624 F.SUPP 1179

SOUTH DAKOTA BOARD OF REGENTS, Plaintiff v. H. RAY HOOPS, Defendant

Civil No. 85-3042

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF SOUTH DA-
KOTA, CENTRAL DIVISION

624 F. Supp. 1179; 1986 U.S. Dist. LEXIS 30498

January 14, 1986

COUNSEL: [**1] Ronald W, Banks, Banks & John-
son, Rapid City, South Dakota, for Plaintiff.

Michael J. Hickey, Rapid City, South Dakota, for Defen-
dant.

JUDGES: Porter
OPINION BY: PORTER

OPINION
[*1180] MEMORANDUM OPINION

Plajntiff, South Dakota Board of Regents, com-
menced a declaratory judgment action in state court
seeking resolution of a controversy over an employment
contract with defendant, H. Ray Hoops, former President
of South Dakota State University. Pursuant to 28 U.5.C.
$8 1332 and 1441, defendant removed this action to the
Central Division of the District of South Dakota. He has
counterclaimed for loss of earnings, damage to reputa-
tion and emotional anxiety resulting from plaintiff's al-
leged violations of his property and contract rights under
the United States Constitution and civil rights under 42
US.C. § 1983, Plaintiff has moved for remand of this
action back to state court based on lack of diversity ju-
risdiction and claims immunity under the eleventh
atendment.

o
L:
. o N

* A district court is required t¢ examine petitions for
removal and to remand to state court any case removed
improvidently and without jurisdiction. 28 US.C. §
1447(c). In evaluating removal jurisdiction, a federal
court [**#2] must have original [*1181] jurisdiction in

the first instance. Sarnelli v. Tickle, 556 F. Supp. 557,
559 (EDN.Y. 1983), Tt is a well settled rule that in the
absence of a specific statutory exception, a federal court
may only exercise removal jurisdiction over a case if it
would have had jurisdiction over the case as originally
filed by the plaintiff. Betar v. DeHavilland Aircrafi of
Canada, Ltd., 603 F.2d 30, 36 (7th Cir, 1979), cert. de-
nied, 444 U.S. 1098, 100 S. Ct. 1064, 62 L. Ed. 2d 785
{1980). Thus, any counterclaims raised by defendant will
not be considered in examining whether removal was
proper.

In its complaint, the South Dakota Board of Regents
seeks a declaration of rights under a memorandum
agreement made with defendant. No federal question
appears on the face of the complaint. Removal will net
be granted on the probability that a federal question will
arise in subsequent proceedings. See Northwest Central
Pipeline Corp. v. Mesa Petroleum Co., 576 F. Supp.
1495, 1498-99 (D.Del. 1983}. Therefore, this court may
retain jurisdiction only if there is diversity of citizenship
between the parties.

Defendant alleges that he is a "citizen" of North Da-
kota [**3] and plaintiff is a “citizen” of South Dakota.
Since the South Dakota Board of Regents is a state
agency, it becomes important to determine whether the
Siate or the Board is the real party in interest. A state is
not considered a "citizen" for purposes of diversity juris-
diction under 28 U.S.C. § 1332. Moor v. County of Ala-
meda, 411 U.S. 693, 717, 93 8. Ct. 1785, 36 L. Ed. 2d
396 (1973), State Highway Comm'n. v. Kansas City
Bridge Co., 81 F.2d 689, 691 (8&th Cir.), cert. denied, 298
U.5. 661, 56 S. Cr 682, 80 L. Ed. 1386 (1936). If an
agency performing a government function is independent
from the state, separate and distinet, a district court has
jurisdiction to proceed on the merits.
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624 F. Supp. 1179, *; 1986 U.S. Dist. LEXIS 30498, **

In determining whether a state agency is an "alter
ego” of the state, the entity and its characteristics must be
examined to determine whether the state is the real party
in interest, * In Tradigrain, Inc. v, Mississippi State Port
Authority, 701 F.2d 1131, 1132 (5th Cir. 1983), the Fifth
Circuit has suggested the following factors be considered
in evaluating the independence of an agency:

1) The right of the agency to hold and
use property;

2) The authority to sue and be sued [**4]
in its corporate name;

3) The extent of independent management
authority;

4) The treatment of the agency by the
state's courts;

5) Whether the state is responsible for the
agency's debt;

6) The agency's concern with statewide,
as opposed to local problems; and

7) The degree of financial autonomy of
the agency.

In the present case, the Board is a corporate body ap-
pointed by the Governor and confirmed by the Senate,
and responsible for the control of state supported educa-
tional institutions. S.D. Const. art. XIV, § 3. It is author-
ized to employ and dismiss officers and employees of
such institutions, and is given the power to sue and be
sued and to hold and manage any property belonging to
educational institutions under its confrol. SDCL §§ 13-
49-14, 13-49-11 (1982). The Boaxd is authorized to bring
suit in "any proper court in its own name to enforce any
contract made by it" and "any money collected on any
judgment . . . shall be paid into the treasury for the bene-
fit of the educational institutions. . . ." SDCL § 13-49-18
(1982).

% See Appendix for listing of South Dakota stat-
y;  utes cited in this opinion. '

*; [**5] The defendant contends the Board is not an

al]‘; er ego of the state since it is a corporate body with the
pii)yver to sue and be sued, to contract, and to hold, use
and contro] the property which has been entrusted to it
by statute, While the Board is clearly granted several
powers of an independent agency, there are other factors
which balance against reaching the conclusion that the
Board is a citizen for purposes [*1182] of diversity ju-

risdiction. First, since members of the Board of Regents
are appointed by the Governor and confirmed by the
Senate, the State retains a significant measure of control.
The Board "is not a fourth branch of government inde-
pendent of legislative policies." South Dakota Bd. of Re-
gents v. Meierhenry, 351 N.W.2d 450, 431 (S.D.1984).
See South Dakota Board of Regents v. Meister. 309
NW2ad 121, 123 (§.D. 1981) {authority of Board stems
from the executive branch of government). Secondly, the
Board is charged with the control of all state-supported
educational “institutions,  and is thus absorbed im-tradi-
tional state public welfare concerns and not acting in a
private or proprietary capacity. See Morrison-Knudsen
Co. v. Massachusetts Bay Transp. Authority [**6] , 573
F. Supp. 698, 703-04 (D.Idaho 1983). Although the
Board is granted power to supervise and manage state
institutional property, it is unclear whether the state has
transferred ownership rights to the Board. ' Lastly, there
is nothing to suggest any financial autonomy on the part
of the Board of Regents. "[A] crucial question in deter-
mining whether the suit should be regarded as one
against the state is whether the named defendant has such
independent status that a judgment against the defendant
would not impact the state treasury.” Ronwin v. Shapiro,
657 F.2d 1071, 1073 (9th Cir. 1981). In the present case,
any declaration of rights under the employment agree-
ment between plaintiff and defendant might impact the
state treasury by requiring the payment of funds, SDCL §
21-32-16 (1985 Supp.) ? provides for the walver of im-
munity to the extent of insurance coverage. Even assum-
ing, however, a policy was obtained and the proceeds
were available to cover liabilities of this sort, there {s no
indication that the insurance would fully cover such li-
abilities and secure financial independence of the Board
from the State. While SDCL § 13-49-18 (1982) suggests
that any judgments (**7] obtained shall be paid 10 the
treasury, no special funds appear to be reserved for the
payment of liabilities resulting from such suits, The
South Dakota Supreme Court has held that the Board of
Regents' control "does not include the power of the
purse." Kanaly v. State, 368 N.W.2d 819, 825 (S.D.
1983). The Board's lack of financial autonomy is demon-
strated by the requirement that all moneys arising from
any educational institution under its control be received
by the state treasurer. SDCL § 13-53-15 (1985 Supp.).
Further, the Board's authorization to make expenditures
for building and maintaining educational institutions
from the Educational Facilities Fund in the state treasury
* also serves to suggest its lack of self-support.

1 SDCL § 13-49-11 (1982) confers upon the
Board the power to "hold and manage" property
belonging to educational institutions. SDCL § 13-
49-15 (1982) grants the Board the power to pur-
chase and contract for institutions. SDCL § 13-
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514-2 (1982) provides in part that the Board of
Regents "shall have the power for each institution
to: (1) Acquire any project or projects, or any
combination thereof, and to own, operate and
maintain the same." This statute falls within
Chapter 13-51A, entitled "Board of Regents
Revenue Bonds”. In this context it is unclear
whether the legislature intended to vest title to
educational property in the Board or merely to
grant bonding authority. Prior to adoption of the

statute, the South Dakota Supreme Court held

that "title to state-owned educational property in
this state is in the state, and not in the board of
regents," Mullen v. Dwight, 42 S.D. 171, 173
N.W. 645, 646 (1919).

[*#8]
2 21-32-16. Waiver of immunity to extent of in-
surance coverage -- Consent to suit. To the extent
such Hability insurance is purchased pursuant to §
21-32-15 and to the extent coverage is afforded
thereunder, the state shall be deemed to have
waived the common law doctrine of sovereign
immunity and consented to suit in the same man-
ner that any other party may be sued.
3 SDCL § I3-51-2 (1985 Supp.).

In Laje v. R. E. Thomason General Hospital, 665
E.2d 724, 727 (5th Cir. 1982), the Fifth Circuit found
"most telling” in determining whether a hospital district
would be considered independent of the state a Texas
Constitution provision stating that a hospital district
"shall never become a charge against the State of Texas."
In the present case, however, there is [*1183] no com-
parable disclaimer of liability by the state. The South

Dakota Board of Regents is given the authority to issue

bonds for the purpose of developing facilities at state
institutions, SDCL § 13-514-4 (1982). The statutes pro-
vide that the bonds are prohibited from becoming an
obligation of the state of South {**9] Dakota, SDCL §
13-514-23 and § 13-514-24 (1982). Although this dis-
claimer serves to shield the state from liability on bonds
issued by the Board, there iz no indication it was in-
tended to secure the state’s financial independence from
the Board's general debts and obligations.

IL

y; Independent of a finding of lack of diversity juris-
diétion, this court would find preclusion of the present

action in the federal court by the eleventh amendment. *

ider the eleventh amendment, " an unconsenting State
is immune from suits brought in federal courts by her
own citizens as well as by citizens of another State.”
Edebman v. Jordan, 415 U. §. 651, 662-63, 94 5. Ct.
1347, 39 L. Ed. 2d 662 (1974); Employees v. Missouri

Dept. of Public Health and Welfare, 411 U.S. 279, 280,
93 8. Ct 1614, 36 L. Ed. 2d 251 (1973). %

4 "Eleventh amendment immunity is a question
of subject-matter jurisdiction." Walker v. Trans-
port of New Jersey, 534 F. Supp. 719, 72
(E.D.Pa. 1982). The eleventh amendment pro-
vides: "The Judicial power of the United States
shall not be construed to extend to any suit in law
or equity, commenced or prosecuted against one
of the United States by Citizens of arother State,
or by Citizens or Subjects of any Foreign State."
[**10)

5 Defendant erroneously suggests that eleventh
amendment immunity is not a bar to suits such as
the present action which seeks prospective and
declaratory relief. However, when a suit is truly
against the state as the veal party in interest, the
eleventh amendment bar "applies regardless of
the nature of the relief sought." Pennhurst State
Hospital v. Halderman, 465 U.5. 89, 100, 104 §.
Ct. 900, 79 L. Ed. 2d 67 (1984); Barger v. State
of Kansas, 620 F. Supp. 1432, 1434 (D.Kan.
1985). Prospective injunctive awards are proper
under the eleventh amendment in redressing con-
stitutional deprivations by State officials acting
outside the scope of their official anthority, [fd.
465 U.S. at 102, 104-05. See Quern v. Jordan,
440 U.S. 332, 337, 99 8. Cr. 1139, 59 L. Ed. 2d
358 (1979).

As in analysis of diversity jurisdiction, the central
inquiry under the eleventh amendment is whether the
state agency is an alter ego of the state or is functionally
independent of the state. Tradigrain, Inc. v. Mississippi
State Port Authority, 70F F.2d ar 1132; Ronwin v
Shapire, 657 F.2d at 1073. [**11] The Board's respon-
sibility over the essential non-private realm of public
education as well as the Board's lack of financial and
structural independence from the state dictates a finding
that the state is the substantial party in interest. There is
no indication that a damage award could be paid through
the Board's revenue bonds which are earmarked for the
improvement of state institutions. See United Carolina
Bank v. Board of Regents, 665 F.2d 553, 559-60 (5th
Cir. 1982).

Defendant would argue, nevertheless, that even if
the Board of Regents is part of the state, South Dzkota
has waived its eleventh amendment immunity by virtue
of SDCL § 13-49-11 (1982). That statute confers upon
the Board of Regents the "power to sue and be sued."
The Supreme Court has indicated, however, that lan-
guage conferring upon a public instrumentality the power
to "sue and be sued” does not ordinarily operate to waive
the defense of the eleventh amendment as such a waiver
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"in the particular setting may be restricted to suits or pro-
ceedings of a special character in the state, not the fed-
eral, courts." Perty v. Tennessee-Missouri Bridge Com-
m'n., 359 U.S. 275 276-77, 79 S. Ct. 785, 3 L. Ed. 2d
804 [*¥*12] (1959). "A State's constitutional interest in
immunity encompasses not merely whether it may be
sued, but where it may be sued." Pennfurst State School
& Hospital v. Halderman, 465 U.S. 89, 99, 104 8. CL.
900, 906, 79 L. Ed. 2d 67 (1984} (emphasis in original).
Accordingly, the Court indicated it will find an eleventh
amendment waiver "only wheré stated 'by the most ex-
press language or by such overwhelming implications
[*1184] from the text as [will} icave no room for any
other reasonable construction. " Edelman v. Jordan, 413
U.S. at 673 {citing Murray v. Wilson Distilling Co., 213
US. 151,171,298 Ct. 458, 33 L. Ed. 742 (1909)).

An examination of state decisional law fails to sug-
gest any intent of the state to confer consent to suit in
federal court. On the contrary, the South Dakota Su-
preme Court has indicated that the doctrine of sovereign
immunity provides for the state’s immunity from suit in
state court "unless the legislature has consented to the
particular suit alleged." Kruger v. Wilson, 325 N.W.2d
8§51, 852 (8.D. 1982). In construing the significance of
SDCL § 13-49-11, which grants the Board the power to
"sue and be sued", the South [#*13] Dakota Supreme
Court declared that this clause "does not, in the absence
of statutory authority expressly walving sovereign im-
munity create a cause of action in tort against the Board."
Kringen v. Shea, 333 N.W.2d 445, 446 (S.D. 1983). Al-
though SDCL § 21-32-16 {1985 Supp.) confers a waiver
of "the common law doctrine of sovereign immunity” to
the extent of insurance coverage, this court declines to
infer such a waiver in federal court since the concepts of
sovereign immunity and the eleventh amendment are not
synonymous. "[A] State's waiver of sovereign immunity
in its own courts is not a waiver of Eleventh Amendment
immunity in the federal courts." Pennhurst, 465 U.S. at
99 n. 9. Since there is no clear expression of consent as
required to support a finding of waiver of eleventh
amendment immunity, no such waiver wiil be implied. ¢

6 In American Re-Insurance Co. v. Janklow,

676 F.2d 1177, 1183 n!5 (8th Cir. 1982), the

Eighth Circuit determined that SDCIL 27-32-15

and § 2/-32-16 did not constitute "express lan-
i guage” of waiver of eleventh amendment immu-
‘v nity sufficient to infer South Dakota's consent to
ih

i
‘i
b suit in federal court.
{

[¥¥14] L1

The defendant contends, nevertheless, that the Board
has waived any eleventh amendment immunity it might
otherwise enjoy by instituting the present declaratory
judgment action in state court against a nonresident de-
fendant. Because FRCP 13(a) and SDCL § 15-6-13(a)
(1984) necessitate the raising of any ¢laims arising out of
the same transaction or occurrence as the claim of the
opposing party, defendant alleges the Board has con-
sented to all counterclaims. Even if this Court would
otherwise have jurisdiction over defendant's federal
claims, " tlie duthorizing statute of the Féderal Rules of
Civil Procedure specifies the rules "shall not abridge,
enlarge or modify any substantive right." 28 U.S.C. §
2072 (1982). This Court declines to find that a rule
promulgated pursuant to this statute was intended to.
abridge the Board's constitutional right to immunity. See
Chemehuevi Indian Tribe v. California State Bd. of
Equalization, 757 F.2d 1047, 1051 (9th Cir. 1983).

7 The Eighth Circuit has held that the Board of
Regents may not be sued under 42 US.C. § 1983
because it is not a "person" within the meaning of
the statute. Prostrollo v. University of South Da-
kota, 507 F.2d 775, 777 n.1 (8th Cir. 1974), cert.
denied, 421 U.S. 952, 95 8. Ct. 1687, 44 L, Ed, 2d
106 (1975). This finding is consistent with Mo-
nell v. New York City Dept. of Social Services,
436 U.S. 658, 98 S. Ci. 2018, 56 L. Ed, 2d 611
{1978), in which the Supreme Couri held that
municipal bodies and other govemmental units
are not entitled to absolute immunity from suit
under § 1983. The Court limited its holding to
"local government units which are not considered
part of the State for Eleventh Amendment pur-
poses." Morell, 436 U.S. ar 690 n. 54.

[**15] Accordingly, this court finds that the South
Dakota Board of Regents is a dependent arm of the state
and is therefore immune to suit under the eleventh
amendment and not a "citizen" for purposes of establish-
ing diversity jurisdiction. Both a lack of jurisdiction as
well as a lack of federal concerns on the face of the com-
plaint indicate that this action was improvidently re-
moved from the South Dakota courts. Any federal rights
raised by defendant by way of counterclaim may be vin-
dicated in the state courts which have been recognized as
co-equal guardians of [*1185] constitutional rights.
Plaintiff's motion to remand is therefore granted and this
case is dismissed for lack of subject matter jurisdiction.

APPENDIX OF SOUTH DAKOTA STATUTES

[STATUTE

SLIP PAGE
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STATUTE SLIP PAGE
SDCL § 13-49-11 (1982) (Corporate Powers of Board) 4,
51.1,9,10
1183, 1184
SDCL § 13-49-14 (1982) (Employment at
Insiitutions) 4 ]
SDCL § 13-49-15 (1982) (Purchasing and
Coniracting Powers) 5n.1,7
SDCL § 13-49-18 {1982) (Prosecution of Actions) 4,6
SDCL §13-51-2 .. . . {1985 Supp.) (Educational I o
Facilities Fund) 7 ]
SDCL § 13-51A-2 {1982) {Power to Acquire
Property) Sn.1
SDCL § 13-51A-4 (1932} (Borrowing Power) 7
SDCL § 13-51A.23 (1982) (Prohibiting Obligation of
State) 7
SDCL § 13-51A-24 {1982) (Limited Obligation of
: Bonds) 7
SDCL § 13-53-15 {1285 Supp.) (Receipt by State
Treasurer of Institutional Moneys)
SDCL § 15-6-13(a) {15384) {Compulsory Counterclaims) 11
SDCL § 21-32-15 {1585 Supp.) (Liability
Insurance) 10n.6 ]
SDCL § 21-32-16 {1985 Supp.) {Waiver of Sovereign
invunity) 6, 10,
10n.6

[**16]
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OII"I_NION BY: ALTIMARI
OBINION |
;é; [*775] ALTIMARL, Circuit Judge:
Plaintiff-appellant Thomson-CSF, S.A. ("Thomson™)
appeals from a judgment entered in the United States
District Court for the Southern District of New York
(Keenan, I.), denying its request for declaratory and in-

junctive relief and granting defendant-appellee Evans &
Sutherland Computer [**2] Corporation's ("E & S™)
cross-motion to compel arbitration. Thomson asserts that
the district court improvidently compelled it to arbitrate
against E & S based upon an arbitration agreement be-
tween E & S and Thomson's subsidiary, to which Thom-
son was not a signatory, Because, under ordinary prin-
ciples of contract and agency law, Thomson cannot be
said to have voluntarily submitted to arbitrate its disputes
with E & S, we reverse the judgment of the district court
and remand for proceedings consistent with this opinion.

BACKGROUND

Rediffusion Simulation Limited ("Rediffusion") was
a British company engaged in the business of building
flight simulators for the training of pilots. In 1986, Re-
diffusion entered into a "Working Agreement” with E &
S, located in Salt Lake City, Utah. Under the Working
Agreement, Rediffusion agreed to purchase comput-
er-generated image equipment (the computer "brain” of
the flight simulator) exclusively from E & S and to use
its best efforts to market those systems containing E & S
equipment; in return, E & S agreed to supply its imaging
equipment only to Rediffusion.

Subsequent to entering into the Working Agreement,
Rediffusion was sold to Hughes [**3] Aircraft Com-
pany. Hughes amended and extended the Working
Agreement between Rediffusion and E & S. On Decem-
ber 31, 1993, Hughes sold Rediffusion to Thomson,
which renamed it Thomson Training and Simulation
Limited. Prior to purchasing Rediffusion, Thompson
maintained a division engaged in the business of building
flight simulation equipment (the Training and Simulation
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Systems Division) into which it began integrating Redif-
fusion.

At the time Thomson began publicly contemplating
the acquisition of Rediffusion, E & S informed Thomson
that, if it purchased Rediffusion, E & S intended to bind
Thomson and its flight simulation division to the Work-
ing Agreement, Specifically, E & S told Thomson that
upon purchasing Rediffusion both Rediffusion and
Thomson's Training and Simulation Systems Division
would be required to purchase all needed comput-
er-generated image equipment from E & S. In response,
Thomson wrote to E & S seeking to have it waive those
provisions of the Working Agreement that E & S be-
lieved to be binding upon Thomson. Thomson did net,
however, concede that it would be bound by Rediffu-
sion's Working Agreement. In fact, when it became clear
that Thomson and E & S could reach [**4] no agree-
ment prior to Thomson's acquisition of Rediffusion,
Thomson explicitly informed E & S that it was not
adopting the Working Agreement and did not consider
itself bound by Rediffusion's Agreement which it had
neither negotiated nor signed.

The Working Agreement

Section 6.1 of the Working Agreement provides for
the arbitration of all disputes between the "parties” to the
Agreement. While the Agreement provides no explicit
definition of "parties,” it does define "E & S" and "Re-
diffusion";

1.14 the term "E & 8," wherever used
in this Working Agreement, shall include
the affiliates of E & S.

The term "Rediffusion” wherever used
in this Working Agreement, shall . . .
mean Rediffusion and each of its affili-
ates,

L

1.6 An “affiliate" of a party hereto
shall mean any person, firm or corpora-
tion that, directly or indirectly, through

3 one or more intermediaries, controls, or is
4, controlled by, or is under common control
with, such party.

e Rl

E

4

Despite the lack of definition for "parties” in the Work-
ing Agreement, the district court [*776] found that the
term “parties” was intended to mean "E & S and Redif-
fusion” and, therefore, was also intended to [**5] in-

clude the affiliates of the parties. Accordingly, the arbi-
tration clause in the Working Agreement purported to
bind not only Rediffusion, but also its affiliates--namely,
Thomson (given that Thomson indisputably controlled
Rediffusion).

Injunctive Relief

While under Thomson's ownership, Rediffusion's
share of the flight simulator market drastically decreased.
On August 8, 1994, E & 8 filed a demand for arbitration
under the Working Agreement against both Rediffusion
and its parent-company Thomson, asserting a breach of
their obligations arising out of the Working Agreement.
Despite Thomson's insistence that it was not bound by
the Working Agreement (and the arbitration clause con-
tained therein), E & S filed a demand for arbitration
againgt both Rediffusion and Thomson on August 8,
1994, While Rediffusion did not contest the applicability
of the arbitration clause to it, Thomson refused to answer
E & 8's demand for arbitration. On August 29, 1994,
Thomson commenced this action in the Southern District
of New York, seeking 1) a declaration that it was not
bound by the arbitration clause of the Working Agree-
ment and 2) an injunction prohibiting further proceedings
against [¥*6] it under the Working Agreement. E & S
cross-moved to compel Thomson to arbitrate.

The district court granted E & S's cross-motion to
compel arbitration. In doing so, the district court stated
that while E & S's claims did not fall under any of the
traditional categories for binding a nonsignatory to an
arbitration clause, Thomson was bound nonetheless.
Adopting a hybrid approach to binding a nonsignatory to
an arbitration agreement, the district court accepted E &
S's assertion that "the Court may bind Thomson based on
its conduct in voluntarily becoming . . . an affiliate, on
the degree of control Thomson exercises over [Rediffu-
sion], and on the interrelatedness of the issues.” (internal
citations and guotations omitted).

Thomson now appeals the judgment of the district
court.

DISCUSSION

Arbitration is contractual by nature—"a party cannot
be required to submit to arbitration any dispute which he
has not agreed so to submit." United Steelworkers of
America v. Warrior & Guilf Navigation Co., 363 US.
574, 582, 4 L. Ed 2d 1409, 80 S. Ct. 1347 (1960). Thus,
while there is a strong and "liberal federal policy favor-
ing arbitration agreements,” Mifsubishi Motors Corp. v.
Soler Chrysler-Plymouth, Inc.,, [**7] 473 U.S. 614, 625,
87 L. Ed 2d 444, 105 S. Ct. 3346 (1985) (guotations
omitted), such agreements must not be so broadly con-
strued as to encompass claims and parties that were not
intended by the original contract. "It does not follow,
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however, that under the [Federal Arbitration] Act an ob-
ligation to arbitrate attaches only to one who has perso-
nally signed the written arbitration provision." Fisser v.
International Bank, 282 F.2d 231, 233 (2d Cir. 1960);
sce also Deloitte Noraudit A/S v. Deloitte Haskins &
Sells, U.S., 9 F.3d 1060, 1064 (2d Cir. 1993). This Court
has made clear that a nonsignatory party may be bound
to an arbitration agreement if so dictated by the "ordinary
principles of contract and agency." McAllister Bros., Inc.
v. 4 & 8§ Transp. Co., 621 F.2d 519, 524 (2d Cir. 1980);
see also A/S Custodia v. Lessin Int'l, Inc., 503 F.2d 318,
320 (2d Cir. 1974).

1. Traditional Bases For Binding Nonsignatories

This Court has recognized a number of theories un-
der which nonsignatories may be bound to the arbitration
agreements of others. Those theories arise out of com-
mon law principles of contract and agency law. Accor-
dingly, we have recognized five theories for binding
nonsignatories [**8} to arbitration agreements; 1) in-
corporation by reference; 2) assumption; 3) agency; 4)
veil-piercing/alter ego; and 5) estoppel. The district court
properly rejected each of these fraditional theories as
sufficient justification for binding Thomson to the arbi-
tration agreement of its subsidiary.

[*777] A. Incorporation by Reference

A nonsignatory may compel arbitration against a
party to an arbitration agreement when that party has
entered into a separate contractual relationship with the
nonsignatory which incorporates the existing arbitration
clause. See Import Export Steel Corp. v. Mississippi
Valley Barge Line Co., 351 F.2d 503, 505-506 (2d Cir.
1963) (separate agreement with nonsignatory expressly
"assuming all the obligations and privileges of [signatory
party] under the . . . subcharter" constitutes grounds for
enforcement of arbitration clause by nonsignatory); Mar-
ter of Arbitration Between Keystone Shipping Co. and
Texport Qil Co., 782 F. Supp. 28, 31 (SD.N.Y. 1992);
Continental UK. Ltd. v. Anagel Confidence Compania
Naviera, S.4., 658 F. Supp. 809, 813 (S.D.N.Y. 1987) (if
a "party's arbitration clause is expressly incorporated into
a bill of lading, nonsignatories [**9] ... who are linked
to that bill through general principles of contract law or
agency law may be bound"). As the district court noted,
E & S has not attempted to show that the Working
Agtbement was incorporated into any document which
Thi son adopted. Thus, Thomson cannot be bound un-
de% gn incorporation theory.

(¥

B. Assumption

In the absence of a signature, a party may be bound
by an arbitration clause if its subsequent conduct indi-
cates that it is assuming the obligation to arbitrate. See

Gvozdenovic v. United Air Lines, Inc., 933 F.2d 1100,
1105 (2d Cir.) (flight attendants manifested a clear inten-
tion to arbitrate by sending a representative to act on
their behalf in arbitration process), cert. denied, 502 U.S.
910, 116 L. Ed. 2d 248, 112 S. Ct. 305 (1991); Keystone
Shipping, 782 F. Supp. at 31; In re Transrol Navegacao
S.A., 782 F. Supp. 848, 851 (S.D.N.Y. 1991). While
Thomson was aware that the Working Agreement pur-
ported to bind it as an "affiliate” of Rediffusion, at no
time did Thomson manifest an intention to be bound by
that Agreement. In fact, Thomson explicitly disavowed
any obligations arising out of the Working Agreement
and filed this action seeking a declaration of non-liability
[**10] under the Agreement. Accordingly, it cannot be
said that Thomson assumed the obligation to arbitrate.

C. Agency

Traditional principles of agency law may bind a
nonsignatory to an arbitration agreement. See Interbras
Cayman Co. v. Orient Victory Shipping Co., S.A., 663
F.2d 4, 6-7 (2d Cir. 1981); A/S Custodia, 503 F.2d o
320; Fisser, 282 F.2d at 233-38; Keystone Shipping, 782
F. Supp. at 31-32. Because the Working Agreement was
entered into well before Thomson purchased Rediffu-
sion, Thomson could not possibly be bound under an
agency theory.

D. Veil Piercing/Alter Ego

In some instances, the corporate relationship be-
tween a parent and its subsidiary are sufficiently close as
to justify piercing the corporate veil and holding one
corporation legally accountable for the actions of the
other. As a general matier, however, a corporate rela-
tionship alone is not sufficient to bind a nonsignatory to
an arbitration agreement. See Keystone Shipping, 782 F.
Supp. at 30-31. Nonetheless, the courts will pierce the
corporate veil "in two broad situations: to prevent frand
or other wrong, or where a parent dominates and controls
a subsidiary." Carte Blanche (Singapore) [**11] Pre,
Ltd v. Diners Club Int'l, Inc., 2 F.3d 24, 26 (2d Cir.
1993); see also Wm. Passalacqua Builders, Inc. v. Res-
nick Developers S., Inc., 933 F.2d 131, 138-39 (2d Cir.
1991) (“Liability . . . may be predicated either upon a
showing of fraud or upon complete control by the domi-
nating corporation that leads to a wrong against third
parties."). While the district court below noted that,
"counsel for E & S also denied at oral-argument that its
claim was properly articulated as veil-piercing," E & S
now asserts that an alter ego relationship between
Thomson and Rediffusion may exist. While E & S con-
cedes that it can make no showing of fraud, it argues that
Thomson sufficiently dominated Rediffusion as to justify
veil piercing.



Veil piercing determinations are fact specific and
"differ[] with the circumstances of each case.” American
Protein Corp. v. [*T18] AB Volvo, 844 F.2d 56, 60 (2d
Cir.), cert. denied, 488 U.S. 852, 102 L. Ed. 2d 109, 109
S. Ct. 136 (1988). This Cowrt has determined that a par-
ent corporation and its subsidiary lose their distinct cor-
porate identities when their conduct demonstrates a vir-
tual abandonment of separateness. See Carte Blanche, 2
F3d at 29 ("No bank accounts, offices, stationery,
[**12] transactions, or any other activities were main-
tained or carried on in the name of [the subsidiary]."};
Wm. Passalacqua, 933 F.2d at 139 {(corporate veil is
pierced where, among other things, parent and subsidiary
1) share common office and staff; 2) are run by common
officers; 3) intermingle funds; 4) do not deal at arms
length with each other; and 5) are not treated as separate
profit centers); sce also Walter E. Heller & Co. v. Video
Innovations, Inc, 730 F.2d 50, 53 (2d Cir. 1984) (ab-
sence of corporate formalities relevant factor in piercing
corporate veil). "The factors that determine the question
of control and domination are less subjective than 'good
faith'; they relate to how the corporation was actually
operated." Carte Blanche, 2 F.3d at 28-29,

E & S has not demonstrated that Thomson exerted
the degree of control over Rediffusion necessary to jus-
tify piercing the corporate veil. While the district court
found that "Thomson has common ownership with [Re-
diffusion]; that Thomson actually conirols [Rediffusion];
. . . [and] that Thomson incorporated [Rediffusion] into
its own organizational and decision-making structure,”
the district court did not find [**13] an abandonment of
the corporate structure. E & § has not shown an absence
of corporate formalities, nor has it shown an intermin-
gling of corporate finances and directorship. Rather, as
the district court found, Rediffusion continued to func-
tion as a distinct entity closely incorporated into the ex-
isting corporate structure of its parent company, Thom-
son. Accordingly, in light of the totality of the circums-
tances, Thomson cannot be bound by Rediffusion's arbi-
tration agreement under a veil piercing/alter ego theory.

E. Estoppel

This Court has also bound nonsignatories fo arbitra-
tion agreements under an estoppel theory. In Deloitte
Noraudit A/S v. Deloitte Haskins & Sells, U.S., 9 F.3d
1069, 1064 (2d Cir. 1993), a foreign accounting firm
rectived a settlement agreement concerning the use of
the.frade name "Deloitte" in association with accounting
pragtices. Under the agreement--containing an arbitration
clalise--local affiliates of the international accounting
association Deloitte Haskins & Sells International were
entitled to use the trade name "Deloitte” in exchange for
compliance with the dictates of the agreement. A Nor-
wegian accounting firm received the agreement, made no

64 F.3d 773, *; 1995 U.S. App. LEXIS 24146, **
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[*#14] ob jection to the terms of the agreement, and
proceeded to utilize the trade name. This Court held that
by knowingly exploiting the agreement, the accounting
firm was estopped from avoiding arbitration despite
having never signed the agreement. See 9 F.3d at 1064
("Noraudit failed to object to the Agreement when it re-
ceived it . . . . In addition, Noraudit knowingly accepted
the benefits of the Agreement . . . . Thus, Noraudit is
estopped from denying its obligation to arbitrate under
the 1990 Agreement.”).

Although the district court did not analyze the case
at hand under an estoppel theory, the court specifically
found that:

Thomson had notice of the Working
Agreement prior to . . . completing the
purchase of Rediffusion, that E & S ex-
pressed the intention to bind Thomson to
the Agreement prior to the completion of
the purchase of Rediffusion, that Thom-
son incorporated [Rediffusion] into its
own organizational and decision-making
structure, and that Thomson benefitted
from that incorporation. :

(citations omitted). On their face, these factual findings
appear sufficient to bind Thomson to the arbitration
clause of its subsidiary under Deloitte. Upon closer
[**151 inspection, however, the district court's deter-

mination that Thomson derived direct benefit from the .

Working Agreement is erroneous.

As Thomson points out, the Working Agreement
provided that Rediffusion would purchase comput-
er-generated image equipment exclusively from E & S
and, in return, E & S would supply its imaging equip-
ment only to Rediffusion. E & $ concedes that [*779)
Thomson has never acquired, nor sought to acquire, im-
aging equipment from E & S. Rather, E & S asserts a
theory of benefit under the Working Agreement which in
essence amounts to an anti-trust violation--according to
E & S, Thomson purchased Rediffusion (its only serious
competitor in the flight simulation industry) so that it
could keep Rediffusion from competing; by incorporat-
ing Rediffusion into its own structure, Thomson was able
to eliminate all simulators utilizing E & S imaging
equipment from the market; because E & S was contrac-
tually bound to supply only Rediffusion with imaging
equipment, it was effectively shut out of the market;
thus, E & S contends that Thomson benefitted from the
Working Agreement by eliminating E & § as a competi-
tor.

This indirect benefit which E & § asserts--and the
district court [**16] implicitly adopts--is not the sort of
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benefit which this Court envisioned as the basis for es-
topping a nonsignatory from avoiding arbitration, Had
Thomson directly benefitted from the Working Agree-
ment by seeking 1o purchase equipment from E & S or
enforcing the exclusivity provisions of the Agreement, it
would be estopped from avoiding arbitration. The benefit
which E & S asserts, however, derives directly from
Thomson's purchase of Rediffusion, and not from the
Working Agreement itself; Thomson received no benefit
at all from the Working Agreement (as opposed to the
acquisition). Thus, Thomson is not bound by its subsidi-
ary's arbitration agreement under Deloitte.

Several courts of appeal have recognized an alterna-
tive estoppel theory requiring arbitration between a sig-
natory and nonsignatory. See Sunkist Soft Drinks, Inc. v.
Sunkist Growers, Inc., 10 F.34 753, 757-58 (11th Cir.
1993), cert. denied, 115 5. Cr. 190 (1994); J.J. Rvan &
Sons, Inc. v. Rhone Poulenc Textile, S.A., 863 F.2d 3135,
320-21 (4th Cir. 1988); McBro Planning & Dev. Co. v.
Triangle Elec. Constr. Co., 741 F.2d 342, 344 (7th Cir.
1984). In these cases, a signatory was bound to arbitrate
with [**17] a nonsignatory at the nonsignatory's insis-
tence because of "the close relationship between the enti-
ties involved, as well as the relationship of the alleged
wrongs to the nonsignatory's obligations and duties in the
contract . . . and [the fact that] the claims were
‘intimately founded in and intertwined with the underly-
ing contract obligations." Sunkist, 10 F.3d at 757 (quot-
ing McBro Planning, 741 F.2d at 344). It is clear that an
arbitration clause bound Thomson's subsidiary, Rediffu-
sion. The district court also found that the management
of Rediffusion and Thomson were closely related.
Moreover, E & S argues that the claims against Thomson
are “intimately founded in and intertwined with" the
Working Agreement. Nonetheless, Thomson can not be
bound to arbitrate under this line of cases.

As these cases indicate, the circuits have been will-
ing to estop a signatory from avoiding arbitration with a
nonsignatory when the issues the nonsignatory is seeking
to resolve in arbitration are intertwined with the agree-
ment that the estopped party has signed. As the district
court pointed out, however, "the situation here is inverse:
E & S, as signatory, seeks to compel Thomson, [**18]
a non-signatory.” While E & S suggests that this is a
non-distinction, the nature of arbitration makes it impor-
tanf. Arbitration is strictly a matter of contract; if the
parfies have not agreed to arbitrate, the courts have no
authority to mandate that they do so. See Unifed Steel-
workers, 363 U.S. ar 582. In the line of cases discussed
abékfe, the courts held that the parties were estopped
from avoiding arbitration because they had entered into
written arbitration agreements, albeit with the affiliates
of those parties asserting the arbitration and not the par-
ties themselves. Thomson, however, cannot be estopped

from denying the existence of an arbitration clause to
which it is a signatory because no such clause exists. At
no point did Thomson indicate a willingness to arbitrate
with E & S. Therefore, the district court properly deter-
mined these estoppel cases to be inapposite and insuffi-
cient justification for binding Thomson to an agreement
that it never signed.

Moreover, these estoppel cases all involve claims
which are integrally related to the contract containing the
arbitration clause, The same cannot be said of the case at
hand. As discussed above, E & S's claims against [**19]
[*780] Thomson amount to the assertion that Thomson
purchased Rediffusion in order to eliminate it as a com-
petitor. While a cause of action may lie against Thomson
for such alleged predatory business practices, the viola-
tion can hardly be characterized as arising out of or being
integrally related to the Working Agreement between E
& S and Rediffusion. Thus, the analogy to this line of
estoppel cases again must fail.

I1. The District Court's Hybrid Approach

Despite properly determining that E & S's claims did
not fall within any of the traditional theories for binding
a nonsignatory, the district court stated, "nevertheless, E
& S asserts that the Court may bind Thomson based on
its conduct in 'voluntarily becoming . . . an affiliate,’ on
the degree of control Thomson exercises over [Rediffu-
sion], and on the interrelatedness of the issues. This
Court agrees.” (citations omitted). In so doing, the dis-
trict court improperly extended the law of this Circuit
and diluted the protections afforded nonsignatories by
the "ordinary principles of contract and agency." McAl-
lister, 621 F.2d at 524. A nonsignatory may not be
bound to arbitrate except as dictated by some accepted
theory [¥*20] under agency or contract law.

The district court's opinion relies principally upon
two decisions of this Court, McAllister and Deloitte.
According to the district court, these cases in combina-
tion provide sufficient support to bind Thomson to the
arbitration clause despite Thomson having never signed
the Agreement. The district court found that many of the
elements present in McAllister and Deloitte were also
present in the case at hand: 1} Thomson's common own-
ership of Rediffusion; 2} Thomson's actual control of
Rediffusion; 3) Thomson's notice of the Working
Agreement prior to purchasing Rediffusion; 4) E & S's
express intention to bind Thomson to the Working
Agreement; 5) Thomson's incorporation of Rediffusion
into its own organizational and decision-making struc-
ture; and 6) Thomson's benefit from that incorporation.
Based upon the totality of these factors, the district court
held that McAllister and Deloitte bound Thomson to
Rediffusion's arbitration clause.
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The district court's reliance upon McAllister and
Deloitte is misplaced. Both McAllister and Deloitte fall
squarely within traditional theories for binding nonsig-
natories to an arbitration [**21] agreement. In McAl-
lister, this Court remanded the case to the district court
for an evidentiary hearing in light of indications (on a
"scant record") of a close affiliation between the signa-
tory and nonsignatory. This Court, however, specifically
instructed the district court to apply "ordinary principles
of contract and agency," and clearly pointed to the tradi-
tional theories of agency and piercing the corporate veil
when directing the district court to reconsider its deter-
mination. 627 F.2d at 524. The district court's reliance
on Deloitte is equally misplaced. As in McAllister, this
Court in Deloitte stated that the district court should ap-
ply "ordinary principles of contract and agency." 9 F.3d
at 1064. This Court again pointed to traditional theories
for binding nonsignatories, specifically estoppel and
agency. Id. ("We believe that appellants have . . . strong|[]
arguments, particularly those based upon estoppel.™).
Neither McAllister or Deloitte indicate that a nonsigna-
tory can be bound to an arbitration agreement with a less

B N

than full showing of some afticulab]e theory under con-
tract or agency law.,

The district court below improperly extended [**22]
the limited theories upon which this Court is willing to
enforce an arbitration agreement against a nonsignatory.
The district court's hybrid approach dilutes the safe-
guards afforded to a nonsignatory by the “ordinary prin-
ciples of contract and agency" and fails to adequately
protect parent companies, the subsidiaries of which have
entered into arbitration agreements. Anything short of
requiring a fisll showing of some accepted theory under
agency or contract law imperils a vast number of parent
corporations. This Court did not intend such an outcome
in Deloitte or McAllister and does not adopt such an ap-
proach here.

CONCLUSION

Accordingly, the judgment of the district court is
reversed and remanded for proceedings consistent with
the foregoing.
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DISPOSITION:  Affirmed.

DECISION:

California statute allowing stay of arbitration held
not pre-empted by Federal Arbitration Act (¢ USCS I et
seq.) where parties contracted that arbitration agreement
wonld be governed by California law.

SUMMARY:

Under the terms of a construction contract between a
private California university and a construction firm for
installation work on the university's campus, the parties
agreed that (1) all disputes between them arising out of
or relating to the contract or the breach thereof would be
decided by arbifration, and (2) the contract would be
governed "by the law of the place where the Project is
located." When a dispute developed duting construction
regarding compensation for extra work, the firm made a
formal demand for arbitration of its claim. The university
resfionded by filing an action in California Superior
Cotirt, alleging fraud and breach of contract against the
fi ': , and additionally seeking indemnity from two other
cofplpanies involved in the construction project with
whom the university did not have arbitration agreements,
The firm moved to compel arbitration of the dispute
pursuant to the contract. In turn, the university moved to
stay arbitration, pursuant to a California procedural sta-
tute which allowed a court to stay arbitration, pending

resolution of related litigation between a party to an arbi-
tration agreement and third parties not bound by such
agreement, where there was a possibility of conflicting
rulings on a commeon issue of law or fact. The Superior
Court denied the firm's motion to compel arbitration and
granted the university's stay motion. On appeal, the Cal-
ifornia Court of Appeal, Sixth District, affirmed (/95 Cal
App 3d 349, 240 Cal Rptr 558), holding that (1) under
the contract's choice-of-law provision, the parties had
chosen to be governed by California law, and (2) appli-
cation of the California procedural statute invoked by the
university in its motion to stay arbitration was not
pre-empted by the Federal Arbitration Act (¢ USCS 1 et
seq.), although the parties’ contract involved interstate
commerce, and although the Act governed contracts in
interstate commerce. The Supreme Court of California
denied review,

On appeal, the United States Supreme Court af-
firmed. In an opinion by Rehnquist, Ch. J.,, joined by
White, Blackmun, Stevens, Scalia, and Kennedy, JJ., it
was held that (1) the California Court of Appeal's hold-
ing that the parties intended the choice-of-law clause fo
incorporate the California rules of arbitration into their
arbitration involved a question of state law and would
not be set aside by the Supreme Court, and (2) applica-
tion of the California procedural statute was not
pre-empted by the Federal Arbitration Act, because (a)
the Act contained no provision authorizing a stay of ar-
bitration in such a situation; (b) even if 3 and 4 of the Act
(9 USCS 3 and 4) were fully applicable in state court
proceedings, they did not prevent application of the Cal-
ifornia statute to stay arbitration where the parties to the
contract had agreed to arbitrate in accordance with Cali-
fornia law; (c} the Act contained no express pre-emptive
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provision and did not reflect a congressional intent to
occupy the entire field of arbitration; (d) application of
the California statute to stay arbitration, in accordance
with the parties' arbitration agreement, would not under-
mine the goals and policies of the Act; and (¢) enforce-
ment of California rules of arbitration according to the
terms of the parties' agreement to abide by such rules
was fully consistent with the goals of the Act, even if the
result was that arbitration was stayed where the Act
would otherwise permit it to go forward.

Brennan, J., joined by Marshall, J., dissented, ex-
pressing the view (1) that the California Court of Ap-
peal's construction of the choice-of-law clause was re-
viewable by the Supreme Court and was incorrect, and

(2) that the question of pre-emption should not have been
reached.

O'Connor, J., did not participate.
LAWYERS' EDITION HEADNOTES:

[***LEdHN]]
ARBITRATION §2

STATES, TERRITORIES, AND POSSESSIONS
§46

Federal Arbitration Act -- pre-emption of state law --
Headnote:[1AJ[1B][1C][1D] -

The application of a state procedural statute provid-
ing that a state court may stay arbitration, pending reso-
lution of related litigation between one party to an arbi-
tration agreement and third parties not bound by such
agreement where there is a possibility of conflicting rul-
ings on a commeon issue of law or fact, is not pre-empted
by the Federal Arbitration Act (9 USCS I ef seq.), be-
cause (1) the Act contains no provision authorizing a stay
of arbitration in such a situation; (2) even if 3 and 4 of
the Act (9 USCS 3 and 4) are fully applicable in state
court proceedings, they do not prevent application of the
state statute to stay arbitration where the parties to the
contract have agreed to arbitrate in accordance with that
state's law; (3) the Act contains no express pre-emptive
provision and does not reflect a congressional intent to
ocgupy the entire field of arbitration; (4) application of
thes§tate statute to stay arbitration, in accordance with the
patfies' arbitration agreement, would not undermine the
goals and policies of the Act; and (5) enforcement of
staté rules of arbitration according to the terms of the
parties' agreement to abide by such rules is fully consis-
tent with the goals of the Act, even if the result is that
arbitration is stayed where the Act would otherwise per-
mit it to go forward.

[***LEdHN2]

APPEAL §475

Supreme Court review -- state court decision
upholding validity of state statute --

Headnote:[2A][2B]

A state statute is sustained, for purposes of the
United States Supreme Court's appellate jurisdiction un-
der 28 USCS 1257(2), when a state court holds such sta-
tute applicable to a particular set of facts as against the
contention that such application is invalid on federal
grounds, regardless of the particular grounds or reasons
on which the state court's decision is put; thus, a state
intermediate appellate court's upholding of the applica-
tion of a state procedural statute against the challenge
that such statute, as applied to stay arbitration under a
contract in interstate commerce, so conflicted with the
Federal Arbitration Act (9 USCS I et seq.) that it was
invalid under the Federal Constitution's supremacy
clause (Art VI, ¢l 2), may be appealed to the United
States Supreme Court under 28 USCS 1257(2) where the
state's highest court has denied discretionary review,
even though the intermediate appellate court's decision
may have been premised on its interpretation of the con-
tract.

[***LEdHN3]
APPEAL §779

Supreme Court -- review of state court's construction
of contract --

Headnote:[3]

A state court's interpretation of private contracts is
ordinarily a question of state law, which the United
States Supreme Court does not sit to review.

[(***LEJHN4]
ARBITRATION §6
constructidn of agreement --
Headnote:[4A1{4B]{4C]

The United States Supreme Court will not set aside a
finding by a state court that a construction contract's
choice-of-law clause, to the effect that "the contract shall
be governed by the law of the place where the Project is
located", incorporated into the contract the rules of arbi-
tration of the state in which the project was located, and
thus that the parties to the contract had agreed that arbi-
tration would not proceed in situations which fell within
the scope of a state procedural statute, notwithstanding
their contractual agreement to arbitrate all disputes aris-
ing under the contract, because such interpretation (1)
was not in effect a finding that a party had waived its
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federally guaranteed right to compel arbitration under the
Federal Arbitration Act (9 USCS I et seq.), but rather
was a finding that the party had no such right in the first
place, and (2) did not violate the federal rule that ques-
tions of arbitrability in contracts subject to the Act must
be resolved with a healthy regard for the federal policy
favoring arbitration, in that the applicability of state rules
governing arbitration does not offend such federal rule or
any other policy embodied in the Act. (Brennan and
Marshall, JJ., dissented from this holding.)

[***LEdHNS5]
ARBITRATION §2
Federal Arbitration Act -- purpose --
Headnote:[SA]{5B]

The Federal Arbitration Act (9 USCS I et seq.),
whose passage was motivated first and foremost by a
congressional desire to enforce agreements into which
parties had entered, is designed (1) to overrule the judi-
ciary's longstanding refusal to enforce agreements to
arbitrate, and (2) to place such agreements upon the same
footing as other contracts.

[***LEdHN6]
ARBITRATION §6
construction of agreement --
Headnote:[6]

In applying general state law principles of contract
interpretation to the interpretation of am arbitration
agreement within the scope of the Federal Arbitration
Act (9 USCS 1 et seq.), due regard must be given to the
federal policy favoring arbitration, and ambiguities as to
the scope of the agreement's arbitration clause must be
resolved in favor of arbitration.

[***LEdHN7]
ARBITRATION §1
federal policy --
Headnote:[7]

y; There is no federal policy favoring arbitration under
a gértain set of procedural rules; the federal policy is
simply to insure the enforceability, according to their
telﬁﬁs, of private agreements to arbitrate.

[***LEdHNS]

STATES, TERRITORIES, AND POSSESSIONS
§18

pre-emption of state law --

Headnote:[8]

Even when Congress has not completely displaced
state regulation in an area, state law may nonetheless be
pre-empted to the extent that it stands as an obstacle to
the accomplishment and execution of the full purposes
and objectives of Congress.

[***LEdHN9]
ARBITRATION §2
Federal Arbitration Act -- scope --
Headnote:[9] ’

The Federal Arbitration Act (9 USCS 1 et seq.) does
not require parties to arbitrate where they have not
agreed to do so, nor does it prevent parties who do agree
to arbitrate from excluding certain claims from the scope
of their arbitration agreement; it simply requires courts to
enforce privately negotiated agreements to arbitrate, like
other contracts, in accordance with their terms.

[***LEdHN10]
ARBITRATION §2

STATES, TERRITORIES, AND POSSESSIONS
§46

Federal Arbitration Act -- pre-emption of state law --
effect of agreement --

Headnote:[10]

The Federal Arbitration Act (9 USCS I et seq.)
pre-empts state laws which require a judicial forum for
the resolution of claims which the contracting parties
agreed to resolve by arbitration, but the Act does not
prevent the enforcement of agreements to arbitrate under
different rules than those set forth in the Act itself; arbi-
tration under the Act is a matter of consent, not coercion,
and parties are generally free fo structure their arbitration
agreements as they see fit, being just as free to specify by
contract the rules under which arbitration will be con-
ducted as they are to limit by contract the issues which
they will arbitrate.

SYLLABUS

A construction contract between appellant and ap-
pellee contained an agreement to arbitrate all disputes
arising out of the contract and a choice-of-law clause
providing that the contract would be governed by the law
of "the place where the Project is located." When a dis-
pute arose under the contract, appeliant made a formal
demand for arbitration. In response, appellee filed an
action against appellant in the California Superior Court
alleging frand and breach of contract; in the same action,
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appellee sought indemnity from two other parties in-
volved in the construction project, with whom it did not
have arbitration agreements. The trial court denied ap-
pellant's motion to compel arbitration and granted appel-
lee's motion to stay arbitration under Cal. Civ. Proc.
Code Ann. § 1281.2(c), which allows such a stay pending
resolution of related litigation between a party to the
arbitration agreement and third parties not bound by it.
The State Court of Appeal affirmed, holding that (1) by
specifying that the contract would be governed by "the
law of the place where the Project is located," the
choice-of-law clause incorporated the California rules of
arbitration, including § 7281.2(c), into the parties' arbi-
tration agreement, and (2) application of § 1281.2¢c) was
not preempted by the Federal Arbifration Act (FAA or
Act), even though the contract involved interstate com-
merce.

Held:

1. The Court of Appeal's conclusion that the parties
intended the choice-of-law clause to incorporate the Cal-
ifornia arbitration rules into their arbitration agreement is

a question of state law, which this Court will not set .

aside. Pp. 474-476.

(a) Appellant's contention that the state court's con-
struction of the choice-of-law clause was in effect a
finding that appellant had "waived" its federally guaran-
teed right to compel arbitration, a waiver whose validity
must be judged by reference to federal rather than state
law, fundamentally misconceives the nature of the rights
created by the FAA. Section 4 of that Act does not
confer an absolute right to compel arbitration, but only a
right to obtain an order directing that "arbitration proceed
in the manner provided for in [the parties'] agreement."
(Emphasis added.) Here, the state court found that, by
incorporating California arbitration rules into their
agreement, the parties had agreed that arbitration would
not proceed in situations within the scope of § 1281.2(¢).
This was not a finding that appellant had "waived" an
FAA-guaranteed right to compel arbitration, but a find-
ing that it had no such right in the first place, because the
parties' agreement did not require arbitration to proceed
in this situation. Pp. 474-475.

(b) Also without merit is appellant's argument that
the state court's construction of the choice-of-law clause
musi be set aside because it violates the settled federal
ru]f;!that questions of arbitrability in contracts subject to
the! FAA must be resolved with a healthy regard for the
fede}ral policy favoring arbitration. See Moses H. Cone
Memorial Hospital v. Mercury Construction Corp., 460
US. 1, 24-25. There is no federal policy favoring arbitra-
tion under a certain set of procedural rules; the federal
policy is simply to ensure the enforceability, according to
their terms, of private agreements to arbitrate. Interpret-

ing a choice-of-law clause to make applicable the Cali-
fornia arbitration rules -~ which are manifestly designed
to encourage resort to the arbitral process -- does not
offend Moses H. Cone's rule of liberal construction. Pp.
475-476.

2. Application of § 1281.2(c) to stay arbitration un-
der the parties' contract is not pre-empted by the FAA.
The FAA contains no express pre-emptive provision, nor
does it reflect a congressional intent to occupy the entire
field of arbitration. Moreover, since the FAA's principal
purpose is to ensure that private arbitration agreements
are enforced according to their terms, it cannot be said
that application of § /28/.2(c) here would undermine the
Act's goals and policies. Arbitration under the Act in a
matter of consent, not coercion, and the parties are gen-
erally free to structure their arbitration agrecments as
they see fit. Just as they may limit by contract the issues
which they will arbitrate, Mitsubishi Motors Corp. v.
Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628, so too
may they specify by contract the rules under which the
arbitration will be conducted. Where, as here, the par-
ties have agreed to abide by state arbitration rules, en-
forcing those rules according to the terms of the agree-
ment is fully consistent with the FAA's goals, even if the
result is that arbitration is stayed when the Act would
otherwise permit it to go forward. Pp. 476-479,

COUNSEL: James E. Harrington argued the cause for
appellant. With him on the briefs were Robert B. Thum
and Deanne M. Tully.

David M. Heilbron argued the cause for appeliee. With
him on the brief was Leslie G. Landau.

JUDGES: Rehnquist, C. J., delivered the opinion of the
Court, in which White, Blackmun, Stevens, Scalia, and
Kennedy, JJ., joined. Brennan, J., filed a dissenting
opinion, in which Marshall, I., joined, post, p. 479. O'-
Connor, J., took no part in the consideration or decision
of the case.

OPINION BY: REHNQUIST

OPINION

[*470] [***494] [**1251] CHIEF JUSTICE
REHNQUIST delivered the opinion of the Court.

[***LEdHR1A] [l1A] Unlike its federal coun-
terpart, the California Arbitration Act, Cal. Civ. Proc.
Code Ann. § 1280 et seq. (West 1982), contains a provi-
sion allowing a court to stay arbitration pending resolu-
tion of related litigation. We hold that application of the
California statute is not pre-empted by the Federal Arbi-
tration Act (FAA or Act), $ U 8. C. § I et seq., in a case
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where the parties have agreed that their arbitration
agreement will be governed by the law of California.

Appellant Volt Information Sciences, Inc. (Volt),
and appellee Board of Trustees of Leland Stanford Junior
University (Stanford) entered into a construction contract
under which Volt was to install a system of electrical
conduits on the Stanford campus. The contract con-
tained an agreement to arbitrate all disputes between the
parties "“arising out of or relating to this contract or the
breach thereof.” ' The contract also contained a
choice-of-law clause providing that "[t]he Contract shall
be governed by the law of the place where the Project is
located." App. 37. During the course of the project,
[***495] a dispute developed regarding compensation
for extra work, and Volt made a formal demand for arbi-
tration. Stanford responded by filing an action against
Volt [*471] in California Superior Court, alleging
fraud and breach of contract; in the same action, Stanford
also sought indemnity from two other companies in-
volved in the construction project, with whom it did not
have arbitration agreements. Volt petitioned the Supe-
rior Court to compe! arbitration of the dispute. * Stanford
in turn moved to stay arbitration pursuant to Cal. Civ.
Proc. Code Ann,  § 1281.2(c) (West 1982), which per-
mits a court to stay arbitration pending resolution of re-
lated litigation between a party to the arbitration agree-
ment and third parties not bound by it, where "there is a
possibility of conflicting rulings on a common issue of
law or fact." * The Superior Court denied [**1252]
Volt's motion to compel arbitration and stayed the arbi-
tration proceedings pending the outcome of the litigation
on the authority of § 1281.2(c). App. 59-60.

1 The arbitration clause read in full as follows:

"All claims, disputes and other matters in
question between the parties to this contract,
arising out of or relating to this contract or the
breach thereof, shall be decided by arbitration in
accordance with the Construction Industry Arbi-
tration Rules of the American Arbitration Asso-
ciation then prevailing unless the parties mutually
agreed [sic] otherwise. . .. This agreement to
arbitrate . . . shall be specifically enforceable un-
der the prevailing arbitration law." App. 40.

2 Volt's motion to compel was apparently
brought pursuant to § 4 of the FAA, 9 U S. C. §
4, and the paralle! provision of the California Ar-
bitration Act, Cal. Civ. Proc. Code Ann. § 1281.2
(West 1982); the motion cited both Acts as au-
thority, but did not specify the particular sections
upon which reliance was placed. App. 45-46.
Volt also asked the court to stay the Superior
Court litigation until the arbitration was com-
pleted, presumably pursuant to § 3 of the FAA, 9

b am— e wise

C e e T Sa i

U. 8. C. $§ 3, and the parallel provision of the Cal-
ifornia Arbitration Act, Cal. Civ. Proc. Code
Ann. § 1281.2(c)(3) (West 1982). App. 45-46.

3 Section 1281.2(c) provides, in pertinent part,
that when a court determines that "[a] party to the
arbitration agreement is also a party to a pending
court action or special proceeding with a third
party, arising out of the same transaction or series
of related transactions and there is a possibility of
conflicting rulings on a common issue of law or
factf,] . . . the court (1) may refuse to enforce the
arbitration agreement and may order intervention
or joinder of all parties in a single action or spe-
cial proceeding; (2Z) may order intervention or
joinder as to al! or only certain issues; (3) may
order arbitration among the parties who have
agreed to arbitration and stay the pending court
action or special proceeding pending the outcome
of the arbitration proceeding; or (4) may stay ar-
bitration pending the outcome of the court action
or special proceeding.”

The California Court of Appeal affirned. The
court acknowledged that the parties' contract involved
interstate  [*472] commerce, that the FAA governs
contracts in interstate commerce, and that the FAA con-
tains no provision permitting a court to stay arbitration
pending resolution of related litigation involving third
parties not bound by the arbitration agreement. App.
64-65. However, the court held that by specifying that
their contract would be governed by "the law of the
place where the project is located,"™ the parties had in-
corporated the California rules of arbitration, including §
1281.2(c), into their arbitration agreement. Id, at 65.
Finally, the court rejected Volt's contention that, even if
the parties had agreed to arbitrate under the California
rules, application of § 7281.2¢¢) here was nonetheless
pre-empted by the FAA because the contract involved
interstate commerce. /d., af 68-80.

[***LEdHR2A] [2A]The court reasoned that the pur-
pose of the FAA was "not [to] mandate the arbitration of
all claims, but merely the enforcement [***496] ... of
privately negotiated arbitration agreements."" Id, at 70
(quoting Dean Witter Reynolds Inc. v. Byrd, 470 U.S.
213, 219 (1985)).While the FAA therefore pre-empts
application of state laws which render arbitration agree-
ments unenforceable, "[i]t does not follow, however, that
the federal law has preclusive effect in a case where the
parties have chosen in their [arbitration] agreement to
abide by state rules.” App. 71. To the contrary, because
"It]he thrust of the federal law is that arbitration is strict-
Iy a matter of contract," /bid., the parties to an arbitration
agreement should be "at liberty to choose the terms un-
der which they will arbitrate.” 7d, ar 72. Where, as
here, the parties have chosen in their agreement to abide
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by the state rules of arbitration, application of the FAA to
prevent enforcement of those rules would actually be
"inimical to the poelicies underlying state and federal ar-
bitration law," id., at 73, because it would "force the par-
ties to arbitrate in a manner contrary to their agreement.”
Id, at 65. The California Supreme [*473] Court de-
nied Volt's petition for discretionary review. Id, at 87.
We postponed consideration of our jurisdiction to the
hearing on the merits. 485 U.S. 976 (1988). We now
hold that we have appellate jurisdiction * and affirm.

4 Under 28 U. S. C. § 1257(2), this Court has
appellate jurisdiction to review a final judgment
rendered by the highest court of a State in which
a decision could be had "where is drawn in ques-
tion the validity of a statute of any state on the
ground of its being repugnant to the Constitution,
freaties or laws of the United States, and the deci-
sion is in favor of its validity." Here appellant
explicitly drew in question the validity of Cal
Civ. Proc. Code Ann. § 1281.2(c) (West 1982) on
federal grounds, contending that the statute, as
applied to stay arbitration of this dispute, was
pre-empted by the FAA and thus invalid under
the Supremacy Clause. Because the California
Court of Appeal upheld application of the statute
against this challenge, our appellate jurisdiction
would seem to be assured. See Longshoremen v.
Davis, 476 U.S. 380, 387, n. 8 (1986) (§ 1257(2)
jurisdiction exists when a state statute is upheld
against a claim that its application to a particular
set of facts is pre-empted by federal law);
McCarty v. McCarty, 453 U.S. 210, 219-220, n.
12 (1981) (same). Appellee contends, however,
that § 1257(2) jurisdiction does not exist because
the Court of Appeal's decision did not directly
address the validity of the statute itself, but
"simply uph[eld] the validity of the parties'
agreement,” which in turn required application of
the statute. Brief for Appeliee 4. Because an
agreement is not a "statute," appellee argues, the
Court of Appeal's decision is not one from which
an appeal under § 7257(2) will lie. Id, at 4-5.

[***LEdHR2B] [2B]We disagree. Our
decisions establish that "a state statute is sus-
tained within the meaning of § /257¢2) when a
state cowrt holds it applicable to a particular set of
facts as against the contention that such applica-
tion is invalid on federal grounds." Japan Line,
Ltd. v. County of Los Angeles, 441 U.S. 434, 441
(1979) {citing Cohen v. California, 403 US. 15,
17-18 (1971); Warren Trading Post Co. v. Ari-
zona Tax Comm'n, 380 U.S. 685, 686, and n. 1
(1965); Bantam Books, Inc. v. Sullivan, 372 U.S.
58, 61, n. 3 (1963); Dahnke-Walker Milling Co.
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v. Bondurant, 257 U.S. 282, 288-290 (1921)), re-
gardless of "the particular grounds or reasons on
which the [state court's} decision is put." Id, ar
289. In this case, appellant comended before the
Court of Appeal that even if the contract required
application of Cal. Civ. Proc. Code Anmn. §
1281.2(c} (West 1982), the California statute, as
applied to stay arbitration under this contract in
interstate commerce, so conflicted with the FAA
that it was invalid under the Supremacy Clause.
The Court of Appeal upheld application of the
statute against this challenge, and under
Dahnke-Walker and its progeny, that was suffi-
cient to bring the case within the terms of §
1257¢2), even though the court's decision may
have been premised on its interpretation of the
contract.

[*474]  [***497] [**1253] [***LEdHR3)
[3]Appellant devotes the bulk of its argument to con-
vincing us that the Court of Appeal erred in interpreting
the choice-of-law clause to mean that the parties had
incorporated the California rules of arbitration into their
arbitration agreement. See Brief for Appellant 66-96.
Appellant acknowledges, as it must, that the interpreta-
tion of private contracts is ordinarily a question of state
law, which this Court does not sit to review. See id., at
26, 29. But appellant nonetheless maintains that we
should set aside the Court of Appeal's interpretation of
this particular contractual provision for two principal
reasons.

[***LEdHR4A] [4A] [***LEdHR5A] [5A]Appellant
first suggests that the Court of Appeal's construction of
the choice-of-law clause was in effect a finding that ap-
pellant had "waived" its "federally guaranteed right to
compel arbitration of the parties' dispute,” a waiver
whose validity must be judged by reference to federal
rather than state law, Id, af 17, 30-36. This argument
fundamentally misconceives the nature of the rights
created by the FAA. The Act was designed "to overrule
the judiciary's longstanding refusal to enforce agree-
ments to arbitrate,” Byrd, supra, at 219-220, and place
such agreements "upon the same footing as other con-
tracts," Scherk v. Alberto-Culver Co., 417 U.S. 506, 511
(1974) (quoting H. R, Rep. No. 96, 68th Cong., 1st Sess.,
1,2(1924)). Section 2 of the Act therefore declares that
a written agreement to arbitrate in any contract involving
interstate commerce or a maritime transaction "shall be
valid, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation of
any contract,” 9 U, 8, C. § 2, and § 4 allows a party to
such an arbitration agreement to "petition any United
States district court . . . for an order directing that such
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arbitration proceed in the manner provided for in such
agreement."

[***LEdHR4B] [4B]But § 4 of the FAA does not
confer a right to compel arbitration of any dispute at any
time; it confers only the [*475] right to obtain an or-
der directing that “arbitration proceed in the marner pro-
vided for in [the parties'] agreement” 9 U. 8. C. § 4
(emphasis added). Here the Court of Appeal found that,
by incorporating the California rules of arbitration into
their agreement, the parties had agreed that arbitration
would not proceed in situations which fell within the
scope of Calif. Code Civ. Proc. Ann. § 1287.2(c} (West
1982). This was not a finding that appellant had
"waived" an FAA-guaranteed right to compel arbitration
of this dispute, but a finding that it had no such right in
the first place, because the parties' agreement did not
require arbitration to proceed in this situation. Accor-
dingly, appellant's contention that the contract interpreta-
tion issue presented here involves the "waiver" of a fed-
eral right is without merit.

[***LEdHR6] [6]Second, appellant argues that we
should set aside the Court of Appeal's construction of the
choice-of-law clause because it violates the settled feder-
al rule that questions of arbitrability in contracts subject
to the FAA must be resolved with a [¥*1254] healthy
regard for the federal policy [***498] favoring arbi-
tration. Brief for Appellant 49-52; id, at 92-96, citing
Moses H. Cone Memorial Hospital v. Mercury Construc-
tion Corp,, 460 U.S. 1, 24-25 (1983} (§ 2 of the FAA
“"create[s] a body of federal substantive law of arbitrabil-
ity, applicable to any arbifration agreement within the
coverage of the Act,” which requires that "questions of
arbitrability . . . be addressed with a healthy regard for
the federal policy favoring arbitration,” and that "any
doubts concerning the scope of arbitrable issues , . . be
resolved in favor of arbitration"); Mitsubishi Motors
Corp. v. Soler Chrysier-Plymouth, Inc., 473 US. 614,
626 (1985) (in construing an arbitration agreement with-
in the coverage of the FAA, "as with any other contract,
the parties’ intentions control, but those intentions are
generously construed as to issues of arbitrability™).
These cases of course establish that, in applying general
state-law principles of confract interpretation to the in-
terpretation of an arbitration agreement within the scope
of the Act, see Perry v. Thomas, 482 U.S. 483, 493, n. 9
(1987), [*476] due regard must be given to the federal
poligy favoring arbitration, and ambiguities as to the
scope of the arbitration clause itself resolved in favor of
ar('ﬁration.

[***LEdHRAC] [4C] [***LEdHR7] [7]But we do not
think the Court of Appeal offended the Moses H. Cone
principle by interpreting the choice-of-law provision to
mean that the parties intended the California rules of

arbitration, inciuding the § /281.2(¢} stay provision, to
apply to their arbitration agreement. There is no federal
policy favoring arbitration under a certain set of proce-
dural rules; the federal policy is simply to ensure the
enforceability, according to their terms, of private
agreements to arbitrate. Interpreting a choice-of-law
clause to make applicable state rules governing the con-
duct of arbitration -- rules which are manifestly designed
to encourage resort to the arbitral process -- simply does
not offend the rule of liberal construction set forth in
Moses H. Cone, nor does it offend any other policy em-
bodied in the FAA. *

5 Unlike the dissent, see post at 486-487, we
think the California arbitration rules which the
parties have incorporated into their contract gen-
crally foster the federal policy favoring arbitra-
tion. As indicated, the FAA itself contains no
provision designed to deal with the special prac-
tical problems that arise in multiparty contractual
disputes when some or all of the contracts at issue
include agreements to arbitrate. California has
taken the lead in fashioning a legislative response
to this problem, by giving courts authority to
consolidate or stay arbitration proceedings in
these situations in order to minimize the potential
for contradictory judgments. See Calif Civ.
Proc. Code Ann. § 1281.2(c).

[***LEdHRI1B] [1B]The question remains
whether, assuming the choice-of-law clause meant what
the Court of Appeal found it to mean, application of Cal,
Civ. Proc. Code Ann § 1281.2(c) is nonetheless
pre-empted by the FAA to the extent it is used to stay
arbitration under this contract involving interstate com-
merce. It is undisputed that this contract falls within the
coverage of the FAA, since it involves interstate com-
merce, and that the FAA contains no provision authoriz-
ing a stay of arbitration in this situation. Appellee con-
tends, however, that §§ 3 and 4 of the FAA, which are
the specific sections [*477] claimed to conflict with
the California statute at issue [***499] here, are not
applicable in this state-court proceeding and thus cannot
pre-empt application of the California statute. See Brief
for Appellee 43-50. While the argument is not without
some merit, * we need not resolve it to decide [**1255]
this case, for we conclude that even if §§ 3 and 4 of the
FAA are fully applicable in state-court proceedings,
they do not prevent application of Cal. Civ. Proc. Code
Ann. § 1281.2(c) to stay arbitration where, as here, the
parties have agreed to arbitrate in accordance with Cali-
fornia law,

6 While we have held that the FAA's "substan-
tive" provisions -- §§ 7 and 2 -- are applicable in
state as well as federal court, see Southland Corp.
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v. Keating, 465 U.S. 1, 12 (1984), we have never
held that §¢ 3 and 4, which by their terms appear
to apply only to proceedings in federal court, see
QU S C. § 3 (referring to proceedings "brought
in any of the courts of the United States™); § 4
(referring to "any United States district court"),
are nonetheless applicable in state court. See
Southland Corp v. Kealing, supra, at 16, n. 10
(expressly reserving the question whether *§§ 3
and 4 of the Arbitration Act apply to proceedings
in state courts"); see also id., at 29 (O'Connor, J.,
dissenting) (§§ 3 and 4 of the FAA apply only in
federal court).

[***LEdHR1C] [IC] [***LEdHRg] [8]The FAA
contains no express pre-emptive provision, nor does it
reflect a congressional intent to occupy the entire field of
arbitration. See Bernhardt v. Polygraphic Co., 350 U.S.
198 (1956) (upholding application of state arbitration law
to arbitration provision in coniract not covered by the
FAA). But even when Congress has not completely
displaced state regulation in an area, state law may non-
etheless be pre-empted to the extent that it actually con-
flicts with federal law --that is, to the extent that it
“stands as an obstacle to the accomplishment and execu-
tion of the full purposes and objectives of Congress.”
Hines v. Davidowitz, 312 U.S. 52, 67 (1941). The ques-
tion before us, therefore, is whether application of Cal.
Civ. Proc. Code Ann. § 1281.2(c) to stay arbitration un-
der this contract in interstate ¢ommerce, in accordance
with the terms of the arbitration agrecement itself,
[*478] would undermine the goals and policies of the
FAA., We conclude that it would not.

[***LEdHRSB] [5B] {***LEdHR9] [9]The FAA was
designed "to overrule the judiciary's Jongstanding refusal
to enforce agreements to arbitrate,” Dean Witter Rey-
nolds Inc. v. Byrd, 470 U.S., at 219-220, and to place
such agreements "upon the same footing as other con-
tracts,”" Scherk v. Alberto-Culver Co., 417 U.S.,, at 511
(quoting H. R. Rep. No. 96, 68th Cong., 1st Sess,, 1, 2
{1924)). While Congress was no doubt aware that the
Act would encourage the expeditious resolution of dis-
putes, its passage "was motivated, first and foremost, by
a congressional degire to enforce agreements into which
parties had entered." Byrd, 470 U.S., at 220. According-

ly,swe have recognized that the FAA does not require -

path;es to arbitrate when they have not agreed to do so,

see’sd., at 219 (the Act "does not mandate the arbitration
of gll claims™), nor does it prevent parties who do agree
to arbitrate from excluding certain claims from the scope
of their arbitration agreement, see Mitsubishi Motors
Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S., at 628
{citing Prima Paint Corp. v. Flood & [***500} Con-
kin Mfg. Co., 388 U.S. 395, 406 (1967)). Tt simply re-

quires courts to enforce privately negotiated agreements
to arbitrate, like other contracts, in accordance with their
terms. See Prima Paint, supra, af 404, n. 12 (the Act
was designed "to make arbitration agreements as enfor-
ceable as other confracts, but not more so™).

[***+LEdHR1D] [1D] [***LEdHR10] [10]In recogni-
tion of Congress' principal purpose of ensuring that pri-
vate arbitration agreements are enforced according to
their terms, we have held that the FAA pre-empts state
laws which "require a judicial forum for the resolution of
claims which the contracting parties agreed to resolve by
arbitration." Southland Corp. v. Keating, 465 U.S. 1, 10
(1984).8ee, e, g, id, ar 10-16 (finding pre-empted a state
statute which rendered agreements to arbitrate certain
franchise claims unenforceable); Perry v. Thomas, 482
US., at 490 (finding pre-empted a state statute which
rendered unenforceable [*479] private agreements to
arbitrate certain wage collection claims). But it does not
follow that the FAA prevents the enforcement of agree-
ments to arbitrate under different rules than those set
forth in the Act itself. Indeed, such a result would be
quite inimical to the FAA's primary purpose of ensuring
that private agreements [**1256] to arbitrate are en-
forced according to their terms. Arbitration under the
Act is a matter of consent, not coercion, and parties are
generally free to structure their arbitration agreements as
they see fit. Just as they may limit by contract the issues
which they will arbitrate, see Mitsubishi, supra, at 628,
s0 too may they specify by contract the rules under
which that arbitration will be conducted. Where, as
here, the parties have agreed to abide by state rules of
arbitration, enforcing those rules according to the terms
of the agreement is fully consistent with the goals of the
FAA, even if the result is that arbitration is stayed where
the Act would otherwise permit it to go forward. By
permitting the courts to "rigorously enforce” such
agreements according to their terms, see Byrd, supra, at
221, we give effect to the contractual rights and expecta-
tions of the parties, without doing violence to the policies
behind by the FAA.

The judgment of the Court of Appeals is
Affirmed.

JUSTICE O'CONNOR tock no part in the consider-
ation or decision of this case.

DISSENT BY: BRENNAN

DISSENT

JUSTICE BRENNAN, with whom JUSTICE
MARSHALL joins, dissenting.

The litigants in this case were parties to a construc-
tion contract which contained a clause obligating them to
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arbitrate disputes and making that obligation specifically
enforceable. The contract also incorporated provisions of
a standard form contract prepared by the American In-
stitute of Architects and endorsed by the Associated
General Contractors of America; among these general
provisions was § 7.1.1: "The [*480] Contract shall be
governed by the [***501] law of the place where the
Project is located.” ' When a dispute arose between the
parties, Volt invoked the arbitration clause, while Stan-
ford attempted to avoid it (apparently because the dispute
also involved two other contractors with whom Stanford
had no arbitration agreements).

1 American Institute of Architects Document
A201, General Conditions of the Contract for
Construction § 7.1.1 (1976). See App. 40.

The Federal Arbitration Act (FAA), 9U. 5. C. § 1 et
seq., requires courts to enforce arbitration agreements in
contracts involving interstate commerce. See ante, at
474, The California courts nonetheless rejected Volt's
petition to compel arbitration in reliance on a provision
of state law that, in the circumstances presented, permit-
ted a court to stay arbitration pending the conclusion of
related litigation. Volt, not surprisingly, suggested that
the Supremacy Clause compelled a different result. The
California Court of Appeal found, however, that the par-
ties had agreed that their contract would be governed
solely by the law of the State of California, to the exclu-
sion of federal law. * [**1257] In reaching this
[*481] conclusion the court relied on no extrinsic evi-
dence of the parties' intent, but solely on the language of
the form contract that the "law of the place where the
project is located™ would govern. App. 66-67.°

2 The California Court of Appeal correcily as-
sumed that the FAA, were it applicable, would
pre-empt the provisions of Cal. Civ. Proc. Code
Ann. § 1281.2(c) (West 1982): "[1]t is apparent
that were the federal rules to apply, Volt's petition
to compel arbitration would have to be granted.”
App. 65.

Stanford nonetheless attempts to cast doubt
on this conclusion by arguing that §§ 3 and 4 of
the FAA, which provide for court orders to stay
litigation and to compel arbitration, are not ap-
plicable in state court. Brief for Appellee 43-50.

i While we have stated that "state courts, as much
«§  as federal courts, are obliged to grant stays of lit-
| igation under § 3 of the Arbitration Act," Moses
: H. Cone Memorial Hospital v. Mercury Con-
struction Corp., 460 U.S. 1, 26 (1983); sce also
id, at 26, nn. 34-35, it is immaterial to the reso-
lution of this case whether §§ 3 and 4 actually
"apply." The parties here not only agreed to arbi-

trate, but they also agreed that that agreement
would be specifically enforceable. See ante, at
470, n, 1. FAA § 2 -- which indisputably does
apply in state court, Southland Corp. v. Keating,
465 U.S. 1 {1984} -- requires the court to enforce
the parties' agreement. (Indeed, Southiand Corp.
can be read to stand for the proposition that § 2
makes all arbitration agreements specifically en-
forceable. See id, at 31, and n. 20 (Q'Connor, J.,
dissenting).) To stay the arbitration proceedings
pending litigation of the same issues, as §
1281.2(c) provides, is not compatible with spe-
cific enforcement of the agreement to arbitrate -
which is what the FAA requires here. Section
1281.2(c} therefore cannot be given effect unless
-- as the California Court of Appeal held -- the
parties somehow agreed that federal law was to
play no role in governing their contract.

3 The court held that "the word place' was in-
tended to mean the forum state." App. 66. 1t
added: "We do not find reasonable Volt's inter-
pretation that the 'place' where the project is lo-
cated be construed to mean not only the state of
California but also the nation of the United States
of America." Id, at 67.

This Court now declines to review that holding,
which denies effect to an important federal statute, ap-
parently because it finds no question of federal law in-
volved. 1 can accept neither the state court's unusual
interpretation of the parties' contract, nor this Court's
unwillingness to review [***502] it. T would reverse
the judgment of the California Court of Appeal. *

4 1 do not disagree with the Court's holding,
ante, at 477-479, that the FAA does not pre-empt
state arbitration rules, even as applied to contracts
involving interstate commerce, when the parties
have agreed to arbitrate by those rules to the ex-
clusion of federal arbitration law. I would not
reach that question, however, because I conclude
that the parties have made no such agreement.

I

Contrary to the Court's view, the state court's con-
struction of the choice-of-law clause is reviewable for
two independent reasons.

A

The Court's decision not to review the state court's
interpretation of the choice-of-law clause appears to be
based on the principle that "the interpretation of private
contracts is ordinarily a question of state law, which this
Court does [*482] not sit to review.” Anre, at 474. 1
have no quarrel with the general proposition that the in-
terpretation of contracts is a matter of state law. By end-
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ing its analysis at that level of generality, however, the
Court overlooks well-established precedent to the effect
that, in order to guard against arbitrary denials of federal
claims, a state court's construction of a contract in: such a
way as to preclude enforcement of a federal right is not
immune from review in this Court as to its "adequacy."

Many of our cases that so hold involve, understand-
ably enough, claims under the Confract Clause. In Ap-
pleby v. City of New York, 271 U.S. 364 (1926), for ex-
ample, petitioners alleged that the city had unconstitu-
tionally impaired their rights contained in a contract
deeding them certain submerged lands in the city harbor.
Chief Justice Taft stated the issue for the Court as fol-
lows: :

"The questions we have here to deter-
mine are, first, was there a contract,
second, what was its proper construction
and effect, and, third, was its obligation
impaired by subsequent legislation as en-
forced by the state court? These ques-
tions we must answer independently of
the conclusion of [the state] court. Of
course we should give all proper weight to
its judgment, but we can not perform our
duty to enforce the guaranty of the Feder-
al Constitution as to the inviolability of
contracts by state legislative action unless
we give the questions independent con-
sideration." Id, at 379-380.

Similarly, in Indiana ex rel. Anderson v. Brand, 303 U.S.
95 (1938), the question was whether the State's repeal of
a teacher tenure law had impaired petitioner's contract of
employment. We reversed the judgment of the State
Supreme Court, notwithstanding that it rested on the state
ground that petitioner had had no contractual right to
continued employment: "On such a question, one pri-
marily of state law, we accord respectful consideration
and great weight to the views [*¥1258] of the State's
highest court but, in order thai the constitutional - [¥483]
mandate may not become a dead letter, we are bound to
decide for ourselves whether a contract was made, what
[¥#*503] are its terms and conditions, and whether the
State has, by later legislation, impaired its obligation.”
Id%iat 100. See also Phelps v. Board of Education of
Wq{s?‘ New York, 300 US. 319, 322-323 (1937); Irving

Tru.{t Co. v. Day, 314 U.S. 556, 561 (1942).

i “The issue has not arisen solely in cases brought un-
der the Contract Clause. Memphis Gas Co. v. Beeler,
315 US. 649 (1942), was a Commerce Clause case
where appellant's constitutional challenge to a state tax
was dependent on a particular interpretation of a contract

under which appellant operated. While we sustained the
Tennessee court's construction of that contract (and thus
did not reach the federal issue), we emphasized that the
"meaning and effect of the contract” were “local ques-
tions conclusively settled by the decision of the state
court save only as this Court, in the performance of its
duty to safeguard an asserted constitutional right, may
inquire whether the decision of the state question rests
upon a fair or substantial basis." Id,, af 654.

Indeed, our ability to review state-law decisions in
such circumstances is not limited to the interpretation of
contracts. In Rogers v. Alabama, 192 U.S. 226 (1904),
we noted the

"necessary and well settled rule that
the exercise of jurisdiction by this court to
protect constitutional rights cannot be de-
clined when it is plain that the fair result
of a decision is to deny the rights. It is
well known that this court will decide for
itself whether a contract was made as well
as whether the obligation of the contract
has been impaired. But that is merely an
illustration of a more general rule." Id, at
230 (citation omitted).

We accordingly reversed the state court's dismissal, on
grounds of "prolixity," of petitioner's motion to quash an
[*484} indictment returned against him by a grand jury
from which all blacks had been excluded. *

5 As in Rogers, we have frequently declined to
be bound by state procedural rulings that would
have prevented us from reaching the federal is-
sue. See, e. g, Davis v. Wechsler, 263 U.S. 22,
24 (1923); Brown v. Western R. Co. of Ala., 338
US. 294, 295-297 (1949); NAACP v. Alabama ex
rel. Patterson, 357 US. 449, 454-458 (1958);
James v. Kentucky, 466 U.S. 341, 348-349
(1984). While in recent years we may have been
more willing to examine state procedural rulings,
sec e. g, Henry v. Mississippi, 379 US. 443
(1965), one study of our cases has concluded that
we have historically shown less deference to state
substantive decisions on ancillary questions than
to similar procedural decisions. Hill, The In-
adequate State Ground, 65 Colum. L. Rev. 943,
991 (1965); cf. Davis, supra, at 25.

While in this case the federal right at issue is a sta-
tutory, not a constitutional, one, the principle under
which we review the antecedent question of state law is
the same. Where "the existence or the application of a
federal right turns on a logically antecedent finding on a
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matter of state law, it is essential to the Court's perfor-
mance of its function that it exercise an ancillary juris-
diction to consider the state question. Federal rights
could otherwise be nullified by the manipulation of state
law." Wechsler, The [***504] Appellate Jurisdiction
of the Supreme Court: Reflections on the Law and the
Logistics of Direct Review, 34 Wash. & Lee L. Rev.
1043, 1052 (1977). See also Hill, The Inadequate State
Ground, 65 Colum. L. Rev. 943 (1965).

No less than in the cited cases, the right of the in-
stant parties to have their arbitration agreement enforced
pursuant to the FAA could readily be circumvented by a
state-court construction of their contract as having in-
tended to exclude the applicability of federal law. It is
therefore essential that, while according due deference to
the [**1259] decision of the state court, we indepen-
dently determine whether we "clearly would have judged
the issue differently if {we] were the state's highest
court,” Wechsler, supra, at 1052, ¢

6 While the principle of independent review by
this Court of the adequacy of the state courl's
ruling is clear, the proper standard for such re-
view poses a more difficult question. Indeed,
our cases have employed a wide range of stan-
dards, ranging from de rovo review, e. g, Apple-
by v. City of New York, 271 U.S. 364, 380 (1926)
("[W]e must give our own judgment . . . and not
accept the present conclusion of the state court
without inguiry"), to inguiring whether the state
judgment rested on a "fair or substantial basis,"
Memphis Gas Co. v. Beeler, 315 US. 649, 654
(1942); Demorest v. City Bank Co., 321 U.S. 36,
42 (1944), to determining whether the state
court's decision was "palpably erroneous," Phelps
v. Board of Education of West New York, 300
US. 319, 323 (1937). 1 have no doubt that the
proper standard of review is a narrow one, but 1
see no need for purposes of the present case to
settle on a precise formulation. As will appear
below, the state court’s consfruction of the
choice-of-law clause cannot be sustained regard-
less of the standard employed.

[*485] B

Arbitration is, of course, "a matter of contract and a
party cannot be required to submit to arbitration any
disppte which he has not agreed so to submit." Steel-
workers v. Warrior & Gulf Co., 363 US. 574, 582
(1900}. 1 agree with the Court that "the FAA does not
require parties to arbitrate when they have not agreed to
do s0." Ante, at 478. Since the FAA merely requires
enforcement of what the parties have agreed to, moreo-
ver, they are free if they wish to write an agreement to
arbitrate outside the coverage of the FAA. Such an

agreement would permit a state rule, otherwise
pre-empted by the FAA, to govern their arbitration. The
substantive questicn in this case is whether or not they
have done so. And that question, we have made clear in
the past, is a matter of federal law.

Not only does the FAA require the enforcement of
arbitration agreements, but we have held that it also es-
tablishes substantive federal law that must be consulted
in determining whether (or to what extent) a given con-
tract provides for arbitration. We have stated this most
clearly in Moses H. Cone Memorial Hospital v. Mercury
Construction Corp., 460 U.S. 1, 24-25 (1983 ).

"Section 2 [of the FAA] is a congres-
sional declaration of a liberal federal pol-
icy favoring arbitration agreements,
[*486]1 notwithstanding any state subs-
tantive or procedural policies to the con-
trary. The effect of the section is to
create a body of federal substantive law of
arbitrability, applicable to any arbitration
agreement within the coverage [*¥*505]
of the Act. ... [Tlhe Courts of Appeals
have . . . consistently concluded that ques-
tions of arbitrability must be addressed
with a healthy regard for the federal poli-
cy favoring arbitration. We agree. The
Arbitration Act establishes that, as a mat-
ter of federal law, any doubts concerning
the scope of arbitrable issues should be
resolved in favor of arbitration, whether
the problem at hand is the construction of
the contract language itself or an allega-
tion of waiver, delay, or a like defense to
arbitrability."

More recently, in Mitsubishi Motors Corp. v. Soler
Chrysler-Plymouth, Inc., 473 U.S. 614 (1983), we stated
that a court should determine whether the parties agreed
to arbitrate a dispute "by applying the 'federal substantive
law of arbitrability."" Id, at 626, quoting Moses H. Cone,
supra, at 24. See also Southland Corp. v. Keating, 465
US. 1(1984).

The Court recognizes the relevance of the Moses H.
Cone principle but finds it unoffended by the Court of
Appeal's decision, which, the Court suggests, merely
determines what set of procedural rules [**1260] will
apply. Ante, at 476." 1 agree fully with the Couri that
"the federal policy is simply to ensure the enforceability,
according to their terms, of private agreements to arbi-
trate," ibid, but 1 disagree emphatically [*487] with
its conclusion that that policy is not frustrated here.

- Applying the California procedural rule, which stays
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arbitration while litigation of the same issue goes for-
ward, means simply that the parties” dispute will be liti-
gated rather than arbitrated. Thus, interpreting the par-
ties' agreement to say that the California procedural rules
apply rather than the FAA, where the parties arguably
had no such intent, implicates the Moses H. Cone prin-
ciple no less than wounld an interpretation of the parties'
contract that erroneously denied the existence of an
agreement to arbitrate, *

7 Some of the Court's language might be read
to suggest that the Moses H. Cone principle ap-
plies only to construction of the arbitration clause
itself. Ante, at 476 ("[A]mbiguities as to the
scope of the arbitration clause itself [must be] re-
solved in favor of arbitration"). Such a reading
is flatly contradicted by Moses H. Core. In lan-
guage the Court omits from its quotation, ante, at
475, we made clear that the liberal rule of con-
struction in favor of arbitrability applies "whether
the problem at hand is the construction of the
contract language itself or an allegation of waiv-
er, delay, or a like defense to arbitrability.” Moses
H. Cone Memorial Hospital, 460 U.S., at 25.

8  Whether or not "the California arbitration
rules . . . generally foster the federal policy fa-
voring arbitration," anmre, at 476, n. 5, is not the
relevant question. Section 2 of the FAA requires
courts to enforce agreements to arbitrate, and in
Moses H. Cone we held that doubts as to whether
the parties had so agreed were to be resolved in
favor of arbitration. Whether California’s arbitra-
tion rules are more likely than federal law to fos-
ter arbitration, i e., to induce parties to agree to
arbitrate disputes, is another matter entirely. On
that question it is up to Congress, not this Court,
to "fashio[n] a legislative response," ante, at 476,
n. 5, and in the meantime we are not free to subs-
titute our notions of good policy for federal law
as currently written.

While appearing to recognize that the state court's
interpretation of the contract does raise a question of
federal law, the Court nonetheless refuses to determine
whether the state court misconstrued that agreement.
[¥**506] There is no warrant for failing to do so. The
FAA requires that a court determining a question of arbi-
traléility not stop with the application of state-law rules
forfgonstruing the parties' intentions, but that it also take
ac t unt of the command of federal law that "those inten-
tiore% [be] generously construed as to issues of arbitrabil-
ity." Mitsubishi Motors, supra, at 626. Thus, the decision
below is based on both state and federal law, which are
thoroughly intertwined. In such circumstances the
state-court judgment cannot be said to rest on an "ade-
quate and independent state ground" so as to bar review

by this Court. See Enterprise Irrigation Dist. v. Far-
mers Mutual Canal Co., 243 U.S. 157, 164 (1917) ("But
where the non-federal [*488] ground is so interwoven
with the other as not to be an independent matter . . . our
Jjurisdiction is plain"). With a proper application of fed-
eral law in this case, the state court's judgment might
have been different, and our review is therefore not
barred. Cf. Ake v. Oklahoma, 470 US. 68, 74-75
(1983) ("[W]hen resolution of the state procedural law
question depends on a federal constitutional ruling, the
state-law prong of the court’s holding is not independent
of federal law, and our jurisdiction is not precluded™).

It

Construed with deference to the opinion of the Cali-
fornia Court of Appeal, yet "with a healthy regard for the
federal policy favoring arbitration,” Moses H. Cone, 460
U.S., at 24, it is clear that the choice-of-law clause can-
not bear the interpretation the California court assigned
to it.

Construction of a contractual provision is, of course,
a matter of discerning the parties' intent. It is important
to recall, in the first place, that in this case there is no
extrinsic evidence of their intent. We must [**1261}
therefore rely on the contract itself. But the provision of
the contract at issue here-was not one that these parties
drafied themselves, Rather, they incorporated portions
of a standard form contract commonly used in the con-
struction industry. That makes it most unlikely that
their intent was in any way at variance with the purposes
for which choice-of-law clauses are commonly written
and the manner in which they are generally interpreted.

It seems to me beyond dispute that the normal pur-
pose of such choice-of-law clauses is to determine that
the law of one State rather than that of another State will
be applicable; they simply do not speak to any interac-
tion between state and federal law. A cursory glance at
standard conflicts texts confirms this observation: they
contain no reference at all to the relation between federal
and state law in their discussions of contractual
choice-of-law clauses. See, e g, [*489] R. Wein-
traub, Commentary on the Conflict of Laws § 7.3C (2d
ed. 1980); E. Scoles & P. Hay, Conflict of Laws 632-652
(1932); R. Leflar, L. McDougal, & R. Felix, American
Conflicts Law § 147 (4th ed. 1986). The same is true of
standard codifications. See Uniform Commercial Code
§ 1-105¢1} (1978); Restatement (Second) of Conflict of
Laws § 187 (1971). Indeed the Restatement of Conflicts
notes expressly that it does not deal with "the ev-
er-present problem of determining [***507] the re-
spective spheres of authority of the law and courts of the
nation and of the member States." Id, § 2, Comment c.
Decisions of this Court fully bear out the impression that
choice-of-law clauses do not speak to any state-federal
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issue. On at least two occasions we have been called
upon to determine the applicability vel non of the FAA to
contracts containing choice-of-law clauses similar to that
at issue here. Despite adverting to the choice-of-law
clauses in other contexts in our opinions, we ascribed no
significance whatever to them in connection with the
applicability of the FAA. Scherk v. Alberto-Culver Co.,
417 U.S. 506 (1974); Bernhardt v. Polygraphic Co., 350
US. 198 (1956). ® The great weight of lower court au-
thority similarly rejects the notion that a choice-of-law
clause renders the FAA inapplicable. ™  [*490]
Choice-of-law clauses simply [¥*1262] have never
been used for the purpose of dealing with the relationship
between state and federal law. There is no basis whatever
for believing that the parties in this case intended their
choice-of-law clause to do so.

9 In Scherk, the contract contained the follow-
ing clause: "The laws of the State of Illinois, U.
S. A. shall apply to and govern this agreement, its
interpretation and performance." 417 US, at
509, n. 1. Despite discussing the effect of that
clause in a different context, id., at 519, n. 13, we
did not consider the possibility that the FAA
might not apply because of the parties’ choice of
the law of Illinois. Similarly, in Berrhardt the
contract provided for arbitration under New York
law. While we recognized a choice-of-law
problem as to whether New York or Vermont law
was applicable, 350 U.S., at 205, we resolved the
question of arbitrability under the FAA without
any reference to the choice-of-law clause.

10 See, e g, Huber, Hunt & Nichols, Inc. v.
Architectural Stone Co., 625 F, 2d 22, 25-26, n. 8
(CA5 1980}, Commonweaith Edison Co. v. Gulf
Oil Corp., 541 F. 2d 1263, 1268-1271 (CA7
1976); Burke County Public Schools Board of
Education v. The Shaver Parinership, 303 N. C.
408, 420-424, 279 8. E. 2d 816, §23-825 (1981),
Episcopal Housing Corp. v. Federal Ins. Co., 269
8. C. 631,637, n. 1, 239 8. E. 2d 647, 650, n. 1
(1977); Tennessee River Pulp & Paper Co. v.
Eichleay Corp., 637 S. W. 2d 853, 857-858
(Tenn. 1982), Mamlin v. Susan Thomas, Inc., 490
S. W. 2d 634, 636-637 (Tex. Civ. App. 1973); see
also Liddington v. The Energy Group, Inc,, 192
Cal. App. 34 1520, 238 Cal. Rptr. 202 (1987)
(reversing trial court ruling that had applied §
1281.2(c) rather than the FAA because
choice-of-law clause specified contract would be
construed under California law). But see Gar-
den Grove Community Church v. Pittsburgh-Des
Moines Steel Co., 140 Cal. App. 3d 251, 262, 191
Cal. Rptr. 15, 20 (1983); Standard Co. of New

ChaEe— msars A

Orleans, Inc. v. Elliott Construction Co., 363 So.
2d 671, 677 (La. 1978).

Stanford contends that because the Garden
Grove decision antedated the conclusion of the
present contract, it must have informed the lan-
guage the parties used. Brief for Appellee
31-32; Tr, of Oral Arg. 35. This argument might
have greater force if the clause had been one the
parties actually negotiated, rather than one they
incorporated from an industrywide form contract.
In any case it is impossible to believe that, had
they actally intended that a result so foreign to
the normal purpose of choice-of-law clauses flow
from their agreement, they would have failed to
say so explicitly.

Moreover, the literal language of the contract -~
"the law of the place" -- gives no indication of any inten-
tion to apply only state law and exclude other law that
would normally be applicable to something taking place
at that location. By settled principles of federal supre-
macy, the law of any place in the United States includes
federal taw. See Claflin v. Houseman, 93 U.S. 130, 136
(1876); Hauenstein v. Lynham, 100 U.S. 483, 490 (1880)
("[Tlhe Constitution, laws, and treaties of the United
States are as much a part of the law of every [***508]
State as its own local laws and Constitution™). As the
dissenting judge below noted, "under California law,
federal law governs matters cognizable in California
courts upon which the United States has definitively
spoken.” App. 82 (opinion [*491] of Capaccioli, J.).
Thus, "the mere choice of California law is not a selec-
tion of California law over federal law . . . ." Id, ar 84.
In the absence of any evidence to the contrary it must be
assumed that this is what the parties meant by "the law of
the place where the Project is located.”

Indeed, this is precisely what we said when we once
previously confronted virtually the same question. In
Fidelity Federal Savings & Loan Assn. v. De la Cuesta,
458 US. 141 (1982), a contract provision stated: "This
Deed of Trust shalt be governed by the law of the juris-
diction in which the Property is located.” /d, at 148, n. 5.
Rejecting the contention that the parties thereby had
agreed to be bound solely by local law, we held: "Para-
graph 15 provides that the deed is to be governed by the
'law of the jurisdiction’ in which the property is located;
but the 'law of the jurisdiction’ includes federal as well as
state law." Id, ar 157, n. 12, We should similarly con-
clude here that the choice-of-law clanse was not intended
to make federal law inapplicable to this contract,

I
Most commercial contracts written in this country

contain choice-of-law clauses, similar to the one in the
Stanford-Volt contract, specifying which State's law is to
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govern the interpretation of the contract. See Scoles &
Hay, Conflict of Laws, at 632-633 ("Party autonomy
means that the parties are free to select the law governing
their contract, subject to certain limitations. They will
usually do so by means of an express choice-of-law
clause in their written contract"™). Were every state court
to construe such clauses as an expression of the parties'
intent to exclude the application of federal law, as has the
California Couri of Appeal in this case, the result would
be to render the Federal Arbitration Act a virtual nullity
as to presently existing contracts. I cannot believe that
the parties to contracts intend such consequences to flow
from their insertion of a standard choice-of-law [*492]
¢lause, Even less can I agree that we are powerless to
review decisions of state courts that effectively nullify a
vital piece of federal legislation. 1 respectfuily dissent.
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Oll"InNION BY: ALARCON
OHINION

i} [*407] ALARCON, Circuit Judge:

These are consolidated appeals from two separate
judgments entered against Paul E. Watts and Lynn Watts
(hereinafter the Watts). We are asked to decide: (1)
whether the district court lacked subject matter jurisdic-

tion in an action against the United States under the Snits
in Admiralty Act 46 US.C. § 742 and (2) whether the
court had the anthority to vacate a void judgment and to
order restitution pursuant to Fed. R. Civ. P. 60(b)(4). For
the reasons set forth below, we affirm both judgments.

I PERTINENT FACTS

On September 12, 1975, the Watts' houseboat was
severely damaged during a storm while moored at a ma-
rina operated under the authority [¥*2] of the National
Park Service (hereinafter United States). When the dam-
age occurred, Loren G, Pinckney, doing business as the
Pinckney Constiuction Company (hereinafier Pinckney),
was in the process of relocating a floating breakwater
pursuant to a contract with the United States.

On November 30, 1976, the Watts filed a diversity
action against Pinckney in which it was alleged that the
vessel was destroyed as a direct result of Pinckney's neg-
ligence in moving the breakwater. On August 30, 1977,
Pinckney filed a third-party complaint against the United
States in which he sought indemnity for any damages
that might be awarded to the Watis.

On June 30, 1978, -- thirty-three months after the
cause of action arose -- the Watts filed an amended com-
plaint which joined the United States as a defendant. The
amended complaint alleged that "Pinckney was em-
ployed under the direct supervision and control of the
United States." (CR 114(5)). Federal jurisdiction was
invoked under the Federal Tort Claims Act (FTCA) 28
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US.C. § 1346(b), §§ 2671-2680 and the Suits in Admi-
ralty Act (8SA) 46 US.C. §§ 741-752. The complaint
-was mailed to the United States Attorney and the United
States Department [**3] of Justice.

On August 25, 1978, the United States answered. At
the same time, it filed a cross-complaint against Pinck-
ney claiming a right to indemnification.

On July 3, 1980, the district court entered judgment
in favor of the Watts on their amended complaint against
Pinckney and the United States. Judgment was entered in
favor of Pinckney against the United States in the
third-party complaint.

The United States appealed both judgments. Pinck-
ney did not appeal the judgment against him. Instead, he
paid the Watts the full amount awarded by the court.

In a memorandum disposition filed on November
24, 1982, we held that the Watts' claim was exclusively
within admiralty jurisdiction and that the Watts' remedy
was solely against the United States. [*408] 696 F.2d
1003, 696 F.2d 1005. We reversed and remanded to the
district court with directions to determine: {1} whether
the mailing of the amended complaint to the United
States Attorney satisfied the "forthwith service" require-
ments of 46 U.S.C. § 742 and (2} whether the complaint
could satisfy the two year statute of limitation period in
46 US.C. § 745 in light of the relation back doctrine set
forth in Fed. R. Civ. P. [**¥41 15(c).

The district court determined that it lacked subject
matter jurisdiction because the Watts failed to comply
with the "forthwith service" requirements of 46 U.S.C. §
742. The Watts' complaint against the United States was
dismissed on November 22, 1983,

The Watts' appeal No. 83-2715 is from this judg-
ment,

On June 24, 1983, Pinckney filed a motion pursuant
to Fed R Civ. P. 60(b)(4} in which he requested that
judgment against him be vacated as void. He also re-
quested that the court order restitution of the funds paid
in satisfaction of that judgment.

On September 1, 1983, the district court granted this
motion stating:

53 That by virtue of the law as set forth in
the Memorandum Opinion of the 9th Cir-
cuit, Court of Appeals, [the Watts'] cause
of action was exclusively against the
United States of America; that the judg-
ment against [Pinckney] is void; that pur-
suant to Rule 60(b)(4), Federal Rules of
Civil Procedure, [Pinckney] is entitled to
be relieved from the effect of a final

. T A
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Jjudgment which is void; that as the un-
derlying judgment is void, the Court must
grant appropriate Rule 60(b) relief.

The Watts attack this order in Appeal No. 83-2716.
[**5] 1I DISCUSSION

A. Effect of the Absence of Forthwith Service (Ap-
peal No. 83-2715)

In our earlier decision, we held that the Watts' case
arose solely within admiralty jurisdiction. In order to
effect jurisdiction over the United States in an admiralty
action:

The libelant shall forthwith serve a
copy of his libel on the United States At-
tomey of such district and mail a copy
thereof by registered mail to the Attorney
General of the United States and shall file
a sworn return of such service and mail-
ing. Such service and mailing shall con-
stitute valid service on the United States.

46 US.C. § 742.

The record satisfies us that the Watts failed to
comply with the "forthwith service” requirement of §
742, The record conclusively demonstrates that "forth-
with service" was not effected. The amended complaint
was filed thirty-three months after the cause of action
arose, The United States Attorney and the Attorney Gen-
eral of the United States were not served as required by
Congress.

We have consistently held that a "failure to comply
with the forthwith service demand of § 742 is a jurisdic-
tional defect which denied a court subject matter juris-
diction [**6] in the controversy." Amella v. United
States, 732 F.2d 711, 713 (9th Cir. 1984), citing Kenyon
v. United States, 676 F.2d 1229 (9th Cir. 1981) (per cu-
riam).

The district court's dismissal of the Watts' claim
against the United States for lack of subject matter juris-
diction was compelled by the law of this circuit. !

1 We do not address the Watts' other argu-
ments in Appeal No. 83-2715 because of our de-
termination that the district court lacked subject
matier jurisdiction.

B. Dismissal of Void Judgment is a Direct Attack
{(Appeal No. 83-2716)
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The Waits' amended complaint alleged that Pinck-
ney was acting as an agent of the United States. As noted
above, we held in our memorandum disposition of the
appeal filed by the United States that the Watts' exclusive

remedy, under 46 U.S.C. § 745 , was against the United
States.

2 Section 745 provides in relevant part:

Suits as authorized by this
chapter may be brought only
within two years afier the cause of
action arises: Provided, that where
a remedy is provided by this
chapter it shall hereafter be exclu-
sive of any other action by reason
of the same subject matter against
the agent or employee of the
United States or of any incorpo-
rated or unincorporated agency
thereof whose act or omission
gave rise to the claim . . .

[**7] Pinckney successfully persuaded the district
court to vacate the judgment and to [*409] order res-
titution by invoking Fed R. Civ. P. 60(b)(4} which pro-
vides:

On motion and upon such terms as are
just, the court may relieve a party or his
legal representative from a final judg-
ment, order or proceeding for the follow-
ing reasons: . . .

(4) the judgment is void.

The district court held that the original judgment
against Pinckney was invalid for lack of jurisdiction.

The Watts contend that the court was without power
to act under Rule 60¢b)(4) because the judgment against
Pinckney was merely erroneous, not void.

Relying on Kawnsas City Southern Ry. Co. v. Great
Lakes Carbon, 624 F.2d 822 (8th Cir.), cert. denied, 449
US8i955 66 L. Ed 2d 220, 101 8. Ct. 363 (1980), the
Walts contend that the district court was without power
to 'geclare the judgment against Pinckney void under
Rule 60(b)(4). This authority is neither dispositive nor
apposite,

In Kansas City Southern Ry. Co., the Eighth Circuit
was required to determine whether the failure of the dis-
trict court to join an indispensable party pursuant to 28

US.C. § 2322 rendered a prior judgment [**8} wvoid
under Section 60(b){4). The Eighth Circuit held that it
did not. The court held that absence of subject matter
jurisdiction will render a judgment void when there is a
"total want of jurisdiction' as distinguished from an error
in the exercise of jurisdiction.” Id. at 825.

The Eighth Circuit noted that the district court had
personal jurisdiction over the appellant Kansas City
Southern Railway Company and "jurisdiction over the
general subject matter and accordingly could decide
whether the United States should be joined and whether
its non joinder was a jurisdictional defect.” Id at 826.

Here, there was a total want of jurisdiction over the
claim against Pinckney due to the strict requirements of §
745, Williams v. United States, 711 F.2d 893, 897 (9th
Cir, 1983). Section 745 mandates that an action in admi-
ralty be brought solely against the United States. The
remedy for an aggrieved party "is exclusive of any action
against the agent or employee of the United States whose
act or omission gave rise to the claims.” Doyle v. Bethie-
hem Steel Corp., 504 F.2d 911, 912 (5th Cir. 1974);
Smith v. United States, 346 F.2d 449 (4th Cir.), cert. de-
nied, 382 [**9] US. 878, 15 L. Ed 2d 119, 86 S. Ct.
163 (1965} (intent of Congress in promulgating proviso
excluding agent from suitability was not to keep alive
liability of private person, firm, or corporation). The dis-
trict court correctly concluded that the original judgment
against Pinckney was void and the proper subject of a
60(b)(4) motion to vacate.

It is well settled that a judgment is void "if the court
that considered it lacked jurisdiction of the subject mat-
ter, or if the parties or if [the court] acted in a manner
inconsistent with due process of law." Vol. 11, Wright
and Miller, Federal Practice and Procedure at 198, 200
(emphasis added); Textile Banking Co., Inc. v. Rent-
schler, 657 F.2d 844, 850 (7th Cir. 1981) (judgment is
void if the court lacked jurisdiction); Marshall v. Board
of Ed Bergenfield, N.J, 575 F.2d 417, 422 (3d Cir.
1978) (judgment may be void and therefore subject to
velief under 60(b)(4) if rendering court lacked subject
matter jurisdiction).

The Watts assert that Pinckney was not entitled to
relief because Rule 60(b)(4) applies only to relief from
judgments. We are told that “where the judgment pre-
viously entered by a court has been fully [**10] paid
and satisfied, the judgment no longer exists, the duties
and obligations imposed by the judgment are extin-
guished and there remains nothing from which the party
seeking relief can be relieved.” The Watis rely on Air-
chell v. Lindly, 351 P.2d 1063, 1067 (Okla. 1960} in
support of this argument. The Mitchell decision is inap-
plicable [*410] to a challenge of a void judgment. The
Oklahoma court, after noting that the appellant did not
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752 F.2d 406, *; 1985 U.S. App. LEXIS 28685, **;
40 Fed. R. Serv. 2d (Callaghan) 1415

contend that the judgment was void, held that "a correct
judgment, although based on the wrong reasons, will not
be set aside on appeal." Id ar 1066. Here, the judgment
against Pinckney was void. Thus, Pinckney was entitled
to restitution under Section 60(b)(4). See Jordon v. Gil-
ligan, 500 F.2d 701, 704 (6th Cir. 1974), cert. denied,
421 U.S. 991, 44 L. Ed 2d 481, 95 S. Ct. 1996 (1975) (a
Rule 60(b) motion is proper where appellants failed to
object to an award of attorney's fees and expenses until
after the judgment is entered and execution proceedings
were undertaken); See also Vander Zee v. Karabatsos,
683 F.2d 832 (4th Cir. 1982) (gamisher entitled to resti-
tution of payment made on void judgment).

The Watts also argue [**11] that the doctrine of res
judicata precludes a collateral attack upon a court's de-
termination of its own jurisdiction. In support of this
proposition, the Watts cite Chicot County Drainage Dis-
trict v. Baxter State Bank, 308 U.S. 371, 84 L. Ed 329,
60 S. Ct. 317 (1940) and Lubben v. Selective Service
System Local Beard No. 27, 453 F.2d 645 (Ist Cir.
1972). While it is true that these cases provide that res
judicata bars a collateral attack on a final judgment, the
Watts' reliance on these decisions is misplaced.

Pinckney's attack on the judgment was direct, not
collateral. A direct attack is defined as follows:

A direct attack on a judicial proceeding is
an attempt to correct it, or to void it, in
some manner provided by law to accom-
plish that object. It is an attack . . . by ap-
propriate proceedings between the parties
to it seeking, for sufficient cause alleged,
to have it annulled, reversed, vacated or
declared void,

S (2 am - S
e marm w3

1B I. Moore, Moore's Federal Practice para. 0.407 at
282 n. 1, quoting Intermill v. Nash, 94 Utah 271, 75 P.2d
157,

The doctrine of res judicata does not apply to direct
attacks on judgments. "Res judicata does not preclude
[¥*12] a litigant from making a direct attack [under
Rule 60¢b)] upon the judgment before the court which
rendered it." Jordan v. Gilligan, 500 F.2d at 710, quoting
IB J. Moore, Moore's Federal Practice para. 0.407 at
931 (2d ed. 1973).

The district court was compelled to exercise its an-
thority under Rule 60(b)(4) to vacate the judgment
against Pinckney. "A veid judgment is a legal nullity and
a court considering a motion to vacate has no discretion
in determining whether it should be set aside." Jordan at
704, citing 7 ). Moore, Moore's Federal Practice, para.
60.25[2] at 301 (2d ed. 1973).

The judgment in each matter is AFFIRMED.
CONCUR BY: NORRIS

CONCUR
Norris, 1., concurring separately.

I concur in Judge Alarcon's opinion except for Part
1IB. I concur in Part IIB solely to the extent it rests on
the ground that appellants' failure to comply with the
forthwith requirements of 46 U.S.C. § 742 resulted in a
total want of jurisdiction and, therefore, the district
court's judgment was void and subject to attack pursuant
to Rule 60(b)(4). | think that Judge Alarcon's discussion
of res judicata and direct versus collateral attack is un-
necessary to the disposition [**13] of the case.
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c
Supreme Court of South Dakota.

Bessie C. CHLEBOUN, Plaintiff and Appellant,

V. L !
Robert B, VARILEX, Mildred Varilek and Ed
Varilek, Defendants and Respondents.
No. 10188,

July 21, 1965.

Action to determine adverse claims to real estate.
From a judgment of dismissal entered upon a jury
verdict in the Cirenit Court, Tripp County, Don G.
Grieves, J., the plaintiff farm owner appealed, The
Supreme Court, Rentto, J., held that where the farm
owner's husband, with her full knowledge and con-
sent, leased the property to defendants for a period of
five years and defendants incurred financial obliga-
tions on the strength of such lease, the jury, in the
absenge of evidence of bad faith on the part of defen-
dants, could find that the owner was estopped to deny
the authority of her husband to enter into the lease.

Affirmed.
West Headnotes
(11 Appeal and Error 30 €52930(1)

30 Appeal and Error
30X VI Review
JOXVIG) Presumptions
30k930 Verdict

30KG30(1) k. in General. Most Cited
Cases
In reviewing appellant's contention that evidence was
insufficient to sustain verdict, Supreme Court was
bound to accept evidence most favorable to verdict,

i

fi2] Principal and Agent 308 €2137(1)
i

![ﬁ& Principal and Agent

3Q8TH Rights and Liabilities as to Third Persons
308HI(A) Powers of Agent
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308k137 Estoppel to Deny Authority
308k137(1) k., In General. Most Clied

Cases

-Agts of an ostensible agent bind principal not because

of agency, but because principal will not be permitted
to deny ostensible agent's antherity. SDC 3.0203.

[3] Frauds, Statute Of 185 €144

183 Frauds, Statute Of
1851X Operation and Effect of Statute

185k144 k. Waiver of Bar of Statyte; Estop-

pel. Most Cited Cases
{Formerly 183k 119{1))

Statute requiring that when an estate in real property,
other than estate at will or for term not exceeding one
year, is transferred by agent his anthority must be in
writing did not prevent defendants from relying on
estoppel to establish their defense of agency to enter
into contract whereby premises were leased to defen-
dants. SDC 3.0203, 51.1401.

[4} Husband and Wife 205 €5225(5)

205 Husband and Wife
2051 Mutual Rights, Duties, and Liabilities
205k25 Agency of Hushand for Wife

203k25(5) k. Ratification of Agency. Most

Cited Cases

Where farm owner's husband, with her full knowl-

edge and consent, leased property to defendants for

period of five years and defendants incurred financial

obligations on strength of such lease, jury, in absence

of evidence of bad faith on part of defendants, could

find that owner was estopped to deny authority of her

husband to enter into lease. SDC 3.0203, 3.0303,

31.1401.

*%348 *422 G. F. Johnson, Gregory, Maule, Maule &

Day, Winner, for plaintiff and appellant.

No appearance for defendants and respondents.
RENTTQ, ludge.

This is an action to determine adverse ¢laims to real
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estate.

Plaintiff alleges that she is the owner in fee simple
and entitled to the immediate possession of a de-
seribed farm in Tripp County, South Dakota. Defen-
dants answer that the husband of the plaintiff, acting

-as her.agent and with her full knowledge and consent. .

leased the property to them for a period of five years.
They further assert that because of her conduct she is
estopped to deny the lease. The jury returned a ver-
diet finding *423 in favor of the defendants and
against the plaintiff on all of the issues. Plaintiff ap-
peals from the judgment of dismissal entered on such
verdict.

On June 9, 1962 the husband of the plaintiff and all
of the defendants, they being a husband, his wife, and
their eldest son, executed a written agreement. It des-
ignated plaintiff's husband as the landlord and the
defendants as the operator. After stating that the
tandowner was the owner of the premises involved,
including the buildings and improvements thereon,
and certain described livestock and farm machinery
the agreement goes on to state that the parties **349
are entering into a joint venture for the operation of
the farm and ranch unit involved, It then provides in
detail concerning their contributions to and receipts
trom the joint operation of the premises. The agree-
ment is for the terin of five years commencing March
1, 1962. The landiord reserved for the use of his fam-
ily a dwelling house on the premises and the operator
was given the use of the tenant house thereon for his
living quarters,

[1] Plaintiff's principal complaint on this appeal is
that the evidence is insufficient to sustain the verdict.
In our review we must accept the evidence most fa-
vorable to the verdict.

When the agreement was entered into plaintiff was
82 years of age and her husband 83. Both were suf-
fering the physical infirmities common to persons of
their age group because of which they had been un-
able to aperate the farm for some time without help.
ié had been their home and means of livelihood
L{nroughout their fong married life during which both
f them worked together in its operation. The year
before the lease period in question, August Severin
had assisted them in their farming and ranching ac-
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tivities, The written agreement that he operated under
was identical with the one given the defendants. It
too was executed by plaintiff's husband and stated
that he was the owner of the premises. However, its
term was one ygar,

-The-Severin lease-expired -with. no- new.- agreement

with him and apparently no arrangements made with
anyone else to take over. fn these circumstances the
defendant, Ed Varilek, was directed to the Chleboun
farm by the Employment Service at *424 Winner.
Severin was still living in the tenant house, but did
not work on the place. Varilek, with his sen Robert
and Chleboun, in the presence of the plaintiff, dis-
cussed the possibility of Varilek assisting them in the
operation of the farm. The Varileks in the course of
this discussion read over the Severin agreement,
They observed that it was for a one-year term and
inquired if the Chlebouns would consider making it
for three or five years. To this Chleboun replied ‘Ne,
we make it for one year with the privilege of renew-
ing every year.’

The next day the Varileks, including Mrs. Varilek,
returned to the farm and further discussions were had
concerning the agreement and especially about the
Chlebouns assisting the Varileks financially to ac-
quire some livestock to keep on the place while they
operated it, Mrs. Varilek indicated her assent to mov-
ing to the farm, but nothing was said in these conver-
sations, in the presence of the plaintiff, as to the dura-
tion of the contract. Two days later, about March 17,
1962, Varilek returned to the farm with his tractor
and farmhand and began doing chores on the farm.
He lived with the Chlebouns in the dwelling house
reserved to the landlord until his family moved to the
farm after school was out. The family consisted of
Mr. and Mrs. Varilek and their eight children.

While living with the Chlebouns, Varilek had a con-
versation with Chleboun in the presence of the plain-
tiff conceming the contract, but ‘there wasn't too
much said as to the duration at that time." A little later
while having breakfast with the Chiebouns they dis-
cussed the matter of entering into a written contract.
He was asked by Mr. Chleboun what the advantage
would be in a three or five-year contract. To this he
replied ‘Well, if we had a contract for longer period
of time the kids and the missus and I would run it like

© 2009 Thomson Reuters/West. No Claim to Orig. US Gav. Warks.
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it was our own place and it would be beneficial for
him and us both.'To this Chlcboun replied ‘they
would talk it over.’

Plaintiff admitted that her husband pretty much ran
their farming business, She indicated that they gener-

ally talked things over, but that he made the decisions-. .- ..

and put on the land the people that he wanted on.
This seems to have been their long *423 continyed
practice. She further admitied that in 1962 he talked
it over with her about Mr. and Mrs. Ed Varilek.

**380 Concerming the lease in issue the record next
shows that Chleboun took a capy of the Severin
agreement to an insurance and real estate office in
Winner and had the new lease typed by a stenogra-
pher there, with the principal change being to extend
the term from one to five years. It was typed in ac-
cordance with instructions recgived from Mr, Chle-
boun. He admitted that it embodied the arrangements
they had orally agreed on in their previous discus-
sions and that he and his wife had discussed entering
into this written agreement.

Varilek stated that on an occasion before the lease
was signed Chleboun told him that plaintiff was the
owner of the premises, but coupled it with the state-
ment that ‘he was the manager of the whole
deal.’About three weeks after the agreement was
signed Mrs. Varilek visited the plaintift in the hospi-
tal in Winner where she was a patient. In the course
of their conversations Mrs. Varilek told the plainuff
that the lease which they had signed was for tive
years. To this plaintiff said ‘she was glad they had
somebody on the place that liked the place,"However,
during the course of their operation of the premises
differences arose between Chleboun and Varilek re-
sulting in an action instituted by Chleboun early in
1963 for an accounting in their joint venture and its
termination, which is pending and undetermined, The
complaint in this action was filed November 16,
1963, The notice to quit, served on the defendants, is
dated January 13, 1964 directing them to vacate the
i%i’emises on March 1, 1964,

il

£2][3] The court submitted to the jury the defenses of
figency and equitable estoppel. Defendants do not
contend that Chleboun had written authority to lease
the premises. The agency relied on by them is of the
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ostensible type provided for in SDC 3,0203. That
section states ‘Ostensible authority is such as a prip-
cipal intentionally, or by want of ordinary cars,
causes or allows a third person to believe the agent to
possess."This type of agency is grounded on the ele-
ments of estoppel. *426Hartford Accident & indem-

ity Co. v, Bear Butte Valley Bank, 63 8.0, 262, 257 .

N.W. 642. See also Restaternent of Law, Agencv, 2d,
§ 8B.

As stated in that case ‘ostensible agency is no agency
at all; it is in reality based entirely upon an estop-
pel."The acts of an ostensible agent bind the principal
not because of an agency, but because the pringcipal
will not be permitted to deny his authority. In this
connection plaintiff directs our attention to SDC
31,1401 which requires that when an estate in real
property, other than an estate at will or for a term not
exceeding one year, is iransferred by an agent his
authority must be in writing.

In the cited case the court was dealing with a nego-
tiable instrument endorsed by an agent whose author-
ity was not in writing. It was faced with a statute
which provided that the signature of a party on such
instrument may be made by an agent duly authorized
in writing. The court there held that such requirement
would not deprive an indorsee from setting up the
defense of an estoppel. Accordingly, we fee! com-
pelled to hold that SDC 51.1401 does not prevent the
defendants from relying on en estoppel to establish

their defense of agency.37 C.1.8, Frauds, Statute of §
216,

[4] In the early case of Tolerton & Stetson v. Casper-
son, 7 5.D. 206, 63 N.W, 908, this court quoting from
the Supreme Court of the United States in Dickerson
v. Colgrove, 100 U.S. 587, 25 [.Ed. 618, sst out the
principles of equitable estoppel as follows:

“The vital principle is that he who, by his language or
conduct, leads another to do what he would not oth-
erwise have done, shall not subject such person to
loss or injury by disappointing the expectations upon
which he acted. Such a change of position {s etrictly
forbidden. It involves fraud and falsehood, and the
law abhors both. This remedy is always so applied as
to promote the ends of justice. It is available only for
protection, and cannot be used **3581 as a weapon of
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assault. It accomplishes that which ought to be done
between man and man, and is not permitted to go
beyond this limit,"

*427 This statement was more recently quoted with
approval by us in Reichert v. Reichert. 77 8.1, 258,

90 N.W.2d 403. Viewing this record most favorably. . . . . _
S.D. 1965

to the verdict, including the inferences to be drawn
therefram, we think the jury could properly find that
plaintiff's conduct was such as to reasonably induce
in Varilek the belief that her husband had authority to
execute the lease in question.

Varilek admitted that he was in better financial posi-
tion at the time of the trial, which began on February
10, 1964, than he was when he went onto the place,
Plaintic seizes on this to urge that he had suffered no
injury or loss by reason of the conduct of the plaintiff
on which he predicates an estoppel. This we think
misses the point, Plaintiff admitted that she author-
ized her hysband to execute a lease for one year, Her
conduct led Varilek to believe that he had authority to
execute a lease for a five-year period. On the strength
of this longer term lease he obtained credit and
bought farm machinery. With a one-year lease
Varilek would not have ingurred these and other fi-
nanciai obligations which he assumed under the be-
Hef that his farming operations were stabilized for a
five-year period.

SDC 3,0303 states: ‘A principal is bound by acts of
his agent under estensible authority, to those persons
only who have in good faith, and without negligence,
incurred a liability or parted with value upon the faith
thereof, Plaintiff argues that Varilek did not deal with
her agent in good faith, This is predicated on the fact
that he was an elderly man and not in good health.
There is nothing in the record to indicate that
Varilek's conduct in entering info the transaction was
anything other than prudent and proper. That Varilek
thereafter in operating the farm might have violated
the provisions of the agreement as claimed by the
plaintiff would have no bearing on his good faith in
eptering into the agreement. Under this record we
faél it was for the jury to decide whether plaintiff was
gftopped to deny the authority of her husband to enter
u;{ﬁf) this lease.

*428 Paintiff assigns other errors in the giving of
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and refusal to give requested instructions, We find no
error in these prejudicial to the plaintiff,

Affirmed.

All the Judges concur.

Chleboun v. Varilek
81 8.D. 421, 136 N.W.2d 348

END OF DOCUMENT

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works,



Westlaw,
316 N.W.2d 628

316 N.W.2d 628
(Cite as: 316 N,W.2d 628)

c

Supreme Court of South Dakota.
Alice and Gene KASSELDER, doing business as A

" & G Diesél Truck Repaif, Plaiitiffs and Appsilees;

V.
Jerome KAPPERMAN, doing business as Kapper-
man Construction Company, Defendant,
and
James Schladweiler, Defendant and Appeliant.
No, 13455.

Submitted on Briefs Jan. 21, 1982,
Decided March 3, 1982,

Prospective buyer of road grader appealed from a
judgment of the Circuit Cowrt, Davison County,
George W. Wuest, J., in favor of truck repair business
ordering prospective buyer to pay $3,441.06 of
$6,441.06 repair bill on the grader. The Supreme
Court, Dunn, J., held that: (1} owner of grader made
no representations or actions to cause truck repair
business to believe that prospective buyer was his
agent, and in fact did not deal with the repair business
until after he received the final bill from them, and
therefore, because the only proof introduced at trial
supporting an agency relationship in excess of the
$3,000 which owner specified to buyer he would pay
in cost of repairmg engine were the words and ac-
tions of buyer, evidence was insufficient to support
finding of an ostensible agency between the two 50 as
to render prospeciive buyer liable for $3,441.06 of
the $6,441.06 actua! cost of repairs, and (2) evidence

supported finding that an actual agency relationship

existed hetween owner and prospective buyer; how-
ever, because owner specified he would not pay more
than §3,000 for repair costs, prospective buyer ex-
ceeded scope of his agency authority when he author-
ized repairs exceeding $3,000 and failed to consult
with owner regarding increased expenditures, and
fthus prospective buyer was liable for $3,441.06 of the
1$6,441.06 actual repair bill as that sum represented
“the portion of the bill resulting from prospective
;E;&uyer‘s unauthorized acts as agent.

Affirmed.
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West Headnotes

308 Principal and Agent
3081 The Relation
308I(A) Creation and Existence
308k 18 Evidence of Agency

308k19 k. Presumptions and Burden of
Proof. Most Cited Cages
When the existence of an agency relationship is de-
nied, the burden of proof is upon the party who af-
firms its existence.

[21 Principal and Agent 308 €=1

308 Principal and Agent
3081 The Relation
308I(A) Creation and Existence

308k]1 k. Nature of the Relation in General.
Most Cited Cases
“Agency” is a legal concept which depends upon the
existence of required factual elements: the manifesta-
tion by the principal that the agent shall act for him,
the agent's acceptance of the undertaking, and the
understanding of the parties that the principal is to be
in control of the undertaking,

[31 Principal and Agent 308 €=°23(1)

308 Principal and Agent
3081 The Relation
308I(A) Creation and Existence
308k18 Evidence of Agency
308K23 Weight and Sufficiency
308k23(1) k. In General. Most Cited
Cases
Owner of road grader made no representations or
actions to cause truck repair business to believe that
prospective buyer was his agent, and in fact did not
deal with the repair business until after he received
the final bill from them, and therefore, because the
only proof introduced at trial supporting an agency
relationship in excess of the $3,000 which owner
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specified to buyer he would pay in cost of repairing
engine of the road grader were the words and actions
of buyer, evidence was insufficient to support finding
of an “ostensible agency” between the two so as to
render prospective buyer liable for $3,441.06 of the
$6,441.06 actual cost of repairing the engine. SDCL
59-1-5.

[4] Principal and Agent 308 €~14(1)

308 Principal and Agent
308I The Relation
308I(A) Creation and Existence
308k14 Implied Agency
308k14(1) k. In General. Most C1ted

Cases
Principal and Agent 308 €=23(1)

308 Principal and Agent
3081 The Relation
308IA) Creation and Existence
308k18 Evidence of Agency
308k23 Weight and Sufficiency

308k23(1 k. In General Most Ciied
Cases
Ostensible agency for which a pnnmpal may be held
liable must be traceable to the principal and cannot be
established solely by the acts, declarations or conduct
of an agent. SDCL, 39-1-5.

[5] Principal and Agent 308 €~223(5)

308 Principal and Agent
3081 The Relation
308KA) Creation and Existence
308k18 Evidence of Agency
308k23 Weight and Sufficiency
308k23(5}) k. Sufficiency to Support
Verdict or Finding as to Agency. Most Cited Cases

Evidence, including proof that owner of road grader
a_llowed prospective buyer to act for him regarding
r:epalr of the grader, and that prospective buyer
“agreed to represent owner in the transaction with
'tfuck repair business, supported finding that an actual
ldgency relationship existed between owner and pro-
‘spective buyer; however, because owner specified he
would not pay more than $3,000 for repair costs, pro-
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spective buyer exceeded scope of his agency author-
ity when he authorized repairs exceeding $3,000 and
failed to consult with owner regarding increased ex-
penditures, and thus prospective buyer was liable for
$3,441.06 of the $6,441.06 actual repair bill, as that
sum represented the portion of the bill resulting from

..prospective buyer's unauthorized acts as agent. SDCL .

59-1-4, 59-6-2.
*629 Burleigh E. Boldt of Shandorf, Bleeker, Boldt
& Koch, Mitchell, for plaintiffs and appellees.

James R. Davies, Alexandria, for defendant and ap-
pellant,

DUNN, Justice.

This is an appeal from an order and judgment entered
in favor of appellees Alice and Gene Kasselder, do-
ing business as A & G Diesel Truck Repair (Truck
Repair), for repairs performed on a Galion road
grader owned by appelle¢ Jerome Kapperman (Kap-
perman), and from an order denying a new trial. We
affirm the order and judgment.

Kapperman owns a Galion road grader which had a
defective engine. Appellant James Schladweiler
(Schladweiler) offered to purchase the grader for the
sum of $8,500.00, if the grader was in running condi-
tion. Kapperman said he would pay up to $3,000.00
to have the engine repaired and Schladweiler said he
could have it repaired for less than that sum at Truck
Repair in Mitchell, South Dakota. Kapperman
shipped the grader from Minnesota to Schladweiler's
residence in Mitchell.

At the request of Schladweiler, Truck Repairs' me-
chanics took the engine apart and discovered that it
was not repairable. They suggested to Schladweiler
that a new engine be purchased for $7,000.00.
Schladweiler informed Kapperman of this informa-
tion. and Kapperman said he was not interested in
spending that much money. Kapperman tried to lo-
cate a used engine that could be rebuilt, but was un-
successful. The mechanics located a used engine in
Omaha, Nebraska, and told Schladweiler the cost of
repairs would be $1,000.00 to purchase the engine,
$1,300.00 for labor, and the cost of oil and gaskets.
Schladweiler informed Kapperman of this estimate
and Kapperman approved the purchase of the engine

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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but specified that he would not pay more than
$3,000.00 in repair costs.

A short time later, the mechanics contacted their sup-
plier in 8ioux Falls, South Dakota and were informed
that the supplier had repaired a similar engine for
- $5,000.00, which did not include repairing the cylin-
der head. The Omaha engine had a cracked cylinder
head. Truck Repair relayed this estimate to Schlad-
weiler. Schladweiler authorized the repairs, but did
not inform Kapperman of this increased bid. The re-
pairs to the engine took several months and Schlad-
weiler periodically followed the progress of the re-
pairs. At no time did Truck Repair discuss the cost of
repairs with Kapperman. When the repairs were fi-
nally completed, the total cost was $6,441.06. Neither
Kapperman nor Schladweiler would pay the bill.

The trial court found for Trock Repair end entered an
order and judgment against Schladweiler in the
amount of $3,441.06 plus interest and against Kap-
perman in the amount of $3,000.00 plus interest.
Schladweiler moved for a new irial, alleging insuffi-
ciency of the evidence to support the judgment. ™
This motion was denied.

EN* Schladweiler did rot propose findings

of fact and conclusions of law to the trial’

court. However, under SDCL 15-26A-9, this
court may review all matters properly and
timely presented to the trial court by the ap-
plication for new ftrial. Schiadweiler's mo-
tion for new trial properly alleged insuffi-
ciency of the evidence, so that question is
preserved for appeal.

#630 The order denying Schladweiler's motion for a
new trial is not appealable, SDCE 15-26A-3, but the
propriety of that order is reviewable in an appeal
from the judgment. SDCIL. 15-26A-7. See Fales v
Kaupp, 83 S.D. 487, 161 N.W.24 855 (1968). Thus,
we need not address that portien of the notice which
ypurports to appeal from the denial of a new trial.

‘:éChladweiler's only contention is that the evidence
;' resented at trial was insufficient to support the trial
“Court's finding that he was Habie for $3,441.06, plus
interest, of the Truck Repair bill. He alleges that his
agency relationship with Kapperman should have

Page 3

precluded his liability. We disagree. In reviewing this
matter, we must give due regard to the opportunity of
the trial court to judge the credibility of the wit-
nesses. We cannot set aside the trial court's findings
unless they are clearly erroneous. SDCL 15-6-52(a);
In_re Estate_of Hobelsberger, 85 8.D. 282, 181

L NW.2d 455 (1970). .

[1] An agency relationship is defined by SDCL 59-1-
1 as “the representation of one called the principal by
another called the agent in dealing with third per-
sons.” An agency relationship is either actual or os-
tensible. It is actual when the principal appoints the
agent. SDCL 59-1-4. It is ostensible when the princi-
pal by conduct or want of ordinary care causes a third
person to believe another, who is not actually ap-
pointed, to be his agent. SDCL 59-1-5; Kirkus v.
Bender, 34 S.D. 317, 148 N.W. 513 (1914). When
the existence of an agency relationship is denied, the
burden of proof is upon the party who affirms its ex-
istence. Farmers Union Oil Co. of Dickinson .
Wood, 301 N.W.2d 129 (N.D.1980};, loerger v.
Schumacher, 203 N.W.2d 572 (Towa 1973),

[2] To determine whether an agency relationship has
in fact been created, we examine the relations of the
parties as they exist under their agreement or acts,
Agency “is a legal concept which depends upon the
existence of required factnal elements: The manifes-

‘tation by the principal that the agent shall act for him,

the agent’s acceptance of the undertaking, and the
understanding of the parties that the principal is to be
in control of the undertaking.” Watking Company v.
Dy, 84 8.0 453, 457, 173 N.W.2d 41, 43 (1969);
Buck v. Nash-Finch Company, 78 _S.D. 334, 102
N.W.2d 84 (1960).

31[4] The evidence indicates that this was not an
ostensible agency. Kapperman made no representa-
tions or actions to cause Truck Repair to believe that
Schladweiler was his agent. In fact, Kapperman did
not deal with Truck Repair until after he received the
final bill from them. The only proof introduced at
trial supporting an agency relationship in excess of
$3,000.00 was the words and actions of Schladweiler.
Ostensible agency for which a principal may be held
liable must be traceable to the principal and cannot be
established solely by the acts, declarations or conduct
of an agent. Berg v. Midwest Laundry Equipment

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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Corpgration, 175 Neb. 423, 122 N.W.2d 230, opin-
ion modified, rehearing denied 175 Neb. 874, 124
NW.2d 699 {1963); Tostenson v. Ihignd, 147
N.W.2d 104 (N.D.1966).

[5] The evidence indicates that an actual agency rela-
.. tionship did exist between Kapperman .and Schlad- . .
weiler but only to the extent of $3,000.00. Kapper-
man allowed Schiadweiler to act for him regarding
repair of the grader but specified that he would not
pay more than $3,000.00 for repair costs. Schlad-
weiler agreed to represent Kapperman in the transac-
tion with Track Repair. However, Schladweiler ex-
ceeded the scope of his agency authority when he
authorized repairs exceeding $3,000.00 and failed to
consult with Kapperman regarding the increased ex-
penditures. Under SDCL 59-6-2, “[w]hen an agent
exceeds his autherity, his principal is bound by his
authorized acts so far oaly as they can be plainly
separated from those which are unauthorized.” We
hold that the trial court was correct in its determina-
tion that Schladweiler was liable for $3,441.06, plus
interest, of the Truck Repair bill, because this sum
represented the portion of the bill *631 resulting from
his unauthorized acts as agent.

We affirm the judgment and order of the trial court.

All the Justices concur.
3.0.,1982.

Kasselder v. Kapperman
316 N.W.2d 628

END OF DOCUMENT

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



3 LexisNexis

Page |

LEXSEE 429 N.W.2D 458

DEWEY DAHL and LAVONNE DAHL, Plaintiffs and Appellants, v. PETER
SITTNER and SITTNER REAL ESTATE, INC,, Defendants and Appellees

. No,16018

Supreme Court of South Dakota

429 N.W.24 458, 1988 8.D. LEXIS 136

May 28, 1988, Argued
September 14, 1938

PRIOR HISTORY: {¥*1] APPEAL FROM THE
CIRCUIT COURT OF THE FIFTH JUDICIAL CIR-
CUIT, WALWOQRTH COUNTY, SOUTH DAKOTA,
HONORABLE EUGENE DOBBERPUHL, Judge.

COUNSEL: Reodney C. Lefholz of Fousek, Lefholz &
Mairose, Rapid City, South Dakota, Patrick M. Ginsbach
of Farrell, Farrell & Ginsbach, Hot Springs, South Da-
kota, Attorneys for Plaintiffs and Appellants.

Dale L. Morman of Morman, Smit, Shepard & Hughes,
Sturgis, South Dakota, Randolph I. Seiler of Seiler &
Cain, Mobridge, South Dakota, Attorneys for Defendants
and Appellees,

JUDGES: Wuest, Chief Justice. All the Justices concur.
OPINION BY: WUEST

OPINION

[*459]1 Dewey and LaVonne Dahl (Dahls) appeal
an order granting summary judgment in favor of Peter
Sittner (Sittner) in an action charging Sittner with frand
and mistepresentation and breach of fiduciary duty re-
garding the sale of the Dahls' ranch. We reverse and re-
mand for further proceedings.

%% On July 25, 1979, the Dahls and Sittner signed a list-
irig contract to sell the Dahls' 1400 acre ranch in Ziebach

Junty, South Dakota. The Dahls had been contemplat-
3{%{ selling their ranch because Dewey's back problems
and pending back surgery placed serious doubt on his
ability to continue ranching.

Under the terms of the listing agreement, [**2]
Sittner, a realtor licensed in South Dakota and North

Dakota, ' agreed to use his best efforts to locate a buyer
at the Dahls' asking price of § 265 per acre. * The terms
further provided that the purchase price was to be paid
entirely in cash and that Sittner would receive a 5%
commission in the event a suitable buyer was found. The
duration of the listing agreemsnt was one year,

I Sittner conducted his real estate business as
Sittner Real Estate, Ine. in Mobridge, South Da-
kota. In 1983, Sittner swrendered his South Da-
kota realtor's license.

2 Atthat time, 3 265 per acre was quite high for
the area. The Dahls, however, insisted on a price
that would not bring immediate interest because
Dewey was not yet severely incapacitated and
they were not entirely ready to sell their ranch. In
addition, the Dahls hoped to realize sufficlent
proceeds from the sale of their vanch, livestock
and equipment to satisfy a § 350,000 FmHA
mortgage and still have money left over for their
retirement,

On February 20, 1980, Sittner entered a contract
with Donna Klock (Klock), * a real estate broker from
Minnesota. This contract stated that Klock could solieit
buyers for the Dah! property (**3] and present them to
Sittner. [f Sittner then completed a sale, Klock would
receive 40% of Sittner's commission. Sitiner cancetled
this agreement in July, 1080, but the parties renewed it
on December 4, 1980,

3 Klock is now deceased.

Klock first contacted the Dahls on January 28, 1981,
when she brought them a handwritten listing agreement
running from that date through March 13, 1981, This
listing contract was written on one of Sittner's forms and
appeared to bear Sittner's signature. Sittner, however,
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claims that he wasg unaware of Klock’s meeting with the

Dahls and that the signature on this agreement was not
his.

Klock again visited the Dahls at their ranch in the
summer of 1981, This time she accompanied Sittner,
Sittner formally introduced Klock to the Dahls and indi-
cated that she would be assisting him in his efforts to sell
the Dahls’ ranch. Although it is not clear whether Sittner
explained the extent of Klock's invoivement, the Dahls

contend that_Sittner stated Klock would be "handling the ..

sale of their ranch."

On October 27, 1981, Sittner brought the Dahls a
third listing contract which was signed by both parties.
This agreement listed the Dahls' ranch for sale at $ 280
[¥*4] -per acre. In all other aspects, the agreement was
identical to the first listing contract.

[*4601 Prior to this meeting with the Dahls, Sittner
had little, if any, contact with them, Klock, on the other
hand, visited the Dahls frequently. In addition to bring-
ing potential buyers to the Dabl property and telephoning
the Dahls regarding the sale of their ranch, Klock also
stopped at the ranch for personal visits.

In February, 1982, Klock telephoned the Dahls and
stated that she found a buyer for their ranch, Klock then
drove to the ranch to discuss the sale of the Dahls' live-
stock and equipment, Klock informed the Dahls that she
arranged for Duane Harter (Harter), an auctioneer from
Minnesota, to sell their personal property at a public ane-
tion and that Harter would be contacting them. The
Dahls subsequently received a telephone cali from Harter
and the two parties signed an auction contract on Febru-
ary 21, 1982, The agreement set the auction date for
March 2, 1982, and provided that Harter was to conduct
the sale of not only the Dahls' livestock and equipment
but also the real estate, Although a buyer for the land
supposedly had been found, Klock's and Harter's plan
was to "exercise" the [**3] real estate at the auction to
see if someone would bid higher than the price the se-
cured buyer had agreed to pay. This auction was can-
celled when Klock informed the Dahls that the buyer
subsequently revaoked his offer.

The Dahls entered another auction contract with
Harter and Irvin Salzer (Salzer), an auctioneer from
Timber Lake, South Dakota, after Klock apparently in-
fiimed them that she had received another offer to pur-
chase the ranch. This auction was set for March 13,
1982, Klock and Harter again wanted 1o "exercise" the
ré il estate to see if the auction would produce a higher
price. Because the Dahls were not confident that Harter
should be trusted to handle the transaction alone, they
instructed Salzer to direct the auction, '

A few days before the auction, the Dahls telephoned
Sittner and requested that Harter be given the abstracts of
title to their ranch. Sittner had not communicated with
the Dahls since the previous October and just recently
had learned through a published sale bill that the real
estate was being auctioned along with the livestock and
equipment. He was aware of neither Harter's involve-
ment nor the alleged buyer Klock had located. Although
Sittmer did not understand [**6] why the Dahls were
auctioning their real property and apparently breaching

~the agreement giving him the exclusive right to sell, Sitt--

ner failed to ask the Dahls about the transpiration of
these recent events. The Dahls similarly failed to inquire
of Sittner whether he had authorized the auction sale,
whether he would receive a commission if the land sold
by auction, whether Klock was still "working for" him,
or even whether he or Klock had received a firm offer to
purchase the land. Nonetheless, Sitiner delivered the
abstracts of title to Harter on March 12, 1982. At that
time, however, Sittner expressed to Harter his intention
to get his commission on the sale of the land even though
Harter and Salzer would receive a 10% commission if
the real estate sold at the auction.

The auction was conducted on March 15, 1982. Sev-
eral bids were received on the real estate, but none of
them were accepted. Prior to the start of the auction, the
Dahls asked Klock if she had a suitable buyer for their
ranch, Klock assured them that an offer to purchase had
been signed and that $ 10,000 had been deposited in an
escrow account in Mobridge, South Dakota. She further
stated that another potential buyer [**7] was going to
be present at the auction. Klock, however, did not show
the Dahls the purchase offer until after the auction.

The Dahls found the terms of this offer to purchase
unacceptable.  Although the stated price was $ 295 per
acré, the purchase price was to be paid not in cash, but
by assuming the existing FmHA mortgage. The differ-
ence between the purchase price and the mortgage was to
be paid to the Dahls over a period of twenty-five years.
[ntergst on the unpaid balance would agerue annually at a
rate of 9%. I the purchase price was paid in full within
eighteen months after the contract for deed was signed,
the buyer was entitled to a 17.5% discount. Finally, the §
10,000 represented by Klock to be on deposit in an
f¥461] escrow account was instead stated as a promis-
sory note,

The ofter to purchase was signed on March 6, 1982,
on behalf of Robert Briggs (Briggs), a real estate investor
from Minnesota. It is not clear whether Klock, Harter or
both participated in preparing the offer. The offer was
written on one of Sittner's forms, but he denies having
any knowledge about the offer, including the use of his
form.
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No sale of the Dahls' real estate occurred and the
Dahils subsequently [**8] filed suit against Sittner alleg-
ing fraud on behalf of Sittner's agent, Klock. The Dahls
claimed that Briggs' offer to purchase was a "sham" and
that they sold their personal property after relying on
Klock's representations that she had a buyer and a valid
offer to purchase their ranch. The Dahls further con-
tended that they were effectively displaced from their
ranching business by the auction sale of their personal
property as a result of their reliance on Klock and that
“they were damaged because their real property had nat
been sold,

Sitiner asserted that he was completely unaware of
Klock's activities and that Klock was acting on her own
and outside the seope of their agreement. He further
claimed that at no time did he make any representations
to the Dahls that Klock was handling the sale of their
ranch or that she had any authority from him whatsoever.

On August 28, 1987, Sittner brought a motion for
summary judgtent pursnant to SDCL 15-6-56(b), con-
tending that the Dahls had demonstrated no genuine is-
sue of material fact. The trial court granted Sittner's mo-
tion, essentially noting that (1) nothing in the record es-
tablished a relationship among Klock, Harter and Sittner
that [**9] would create a duty for Sittner toward the
Dahls; (2) if the Dahl's land soid at auction, the auction-
gers would receive a 10% commission and Sittner would
receive nothing; (3) the Dahls were negligent in breach-
ing their agreement with Sittner and, therefore, were pre-
cluded from seeking recovery from him on the theory of
apparent authority; and (4) since Briggs' purchase offer
was legitimate, no fraud was committed by Klock and
the damages claimed by the Dahls, if any, resulted from
their refusal to accept his offer.

The only question presented to us by this appeal is
whether the trial court erred in granting summary judg-
ment. We believe that it did. The aforementioned matters
present genuine issues of material fact upon which rea-
sonable minds could differ.

Summary judgment is properly awarded only when
the moving party clearly shows that he is entitled to
judgment as a matter of law because there is no genuine
issue as to any material fact. SDCI, 15-6-36(c); Groseth
Intern., Inc. v. Tenneca, Inc., 410 N.W.2d (59, 164 (S.D.
1987); Bego v. Gordon, 407 N.W.2d 801, 803-04 (S.D.
1%87); Hamaker v. Kenwel-Jackson Mach., Inc., 387
NW.2d 515, 517 (5.D. 1986). “The evidence must be
vigwed most [*¥10] favorably to the nonmoving pariy
arid reasonable doubts should be resolved against the
moving party." Groseth Intern., 410 NW.2d at 164. See
also Wilson v. Great Northern Ry. Co., 83 8.D. 207, 157
NW.2d 19 ¢1968). Summary judgment is an extreme
remedy and is not intended as a substitute for a trial.

Bego, 407 N.W.2d at 804; Wilson, 83 8.D. at 212, 157

N.W.2d at 21. A belief that the nonmoving party will not

prevail at trial is an inappropsiate basis for granting

swnmary judgment on issues not shown to be sham,

frivolous, or so unsubstantial as to obviate the futility of

their litigation. Laber v, Koch, 383 NW.2d 490, 492

(8.D, 1986}; American Indian Agr. Credit v. Fort Pierre,
379 NW.2d 318, 320 (5.D. 1985); Wilson, 83 5.D. at

212, 157 N.W.2d at 21. If reasonable persons, upon ex-

amining the evidence, might reach different conclusions,

a motion for summary judgiment should be denied and
the case tried on the merits. See Laber, 383 N.W.2d at

493,

In support of our conclusion that the motion for
summary judgment should have been denied, we exam-
ine the general rules of agency law. An ageney relation-
ship is defined as "the representation of one called the
principal [**11] by another called the agent in dealing
with third persons.” [¥462] SDCL 59-1-/. This relation-
ship is either actual or ostensible. Actual agency exists if
the relationship is expressly created by an agreement
whereby the principal appoints his agent who agrées to
serve in that capacity. SDCL J9-1-4. Ostensible agency
exists where the law implies an agency relationship be-
cause the principal affirmatively, intentionally, or by lack
of ordinary care causes a third party to believe anather is
serving as his agent. SDCL 39-/-3; Kasselder v. Kap-
perman, 316 NW.2d 628, 630 (5.0. 1982), Kirkus v.
Bender, 34 8.D. 317, 319, 148 N-W. 513 (1914). Whether
an agency relationship has in fact been created depends
upon the relations of the parties as they exist under their
agreement or acts. Kasselder, 316 N.W.2d at 634,

An agent's authority, like the agency relationship it-
self, can be either actual or ostensible. "Actual authority
is such as a principal intentionally canfers upon the
agent, or intentionally or by want of ordinary care, al-
lows the agent to believe himsaelf to possess.” SDCL 59-
3-2. Ostensible or apparent authority is "such as o pringi-
pal intentionally, or by want of ordinary care, causes
[**12] or allows a third person to believe the agent to
possess." SDCL 39-3-3; Leafareen v. American Family
Mut Ins. Co., 393 N.W.2d 273, 277 (5.0 ]986).

Generally, a principal may be held liable for the
fraud and deceit of his agent acting within the scope of
his actual or apparent authority, even though the princi-
pal was unaware of or received no benefit from the
agent's conduct. SDCL 59-6-1; Myzel v. Fields, 386 F.2d
718, 738 (8th Cir, 1967); Leafgreen, 393 NW.2d at 277.
Whether or not an agent is acting within the scope of his
apparent authority is to be determined as a question of
fact from all the circumstances of the transaction and the
nature of the principal's business. If the apparent author-
ity can only be established through the acts, declarations
and conduct of the agent and is not in some way trace-
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able to the principal, no Hability will be imposed on him.
Draemel v. Rufenacht, Bromagen & Heriz, Inc, 223
Neb. 6435, 631, 392 N.W.2d 759, 763 (1988); Kasselder,
316 N.W.2d at 630.

Once ostensible agency is determined, the principal

is bound by the acts of his agent to only those persons -

who have "in good faith, and without negligence, in-
curred a liability or parted with [**13] value upon the
faith thereof." SDCI 39-6-3. The third person dealing

_ with the agent, therefore, must show not only. damages .

resulting from his reliance on the appearance of author-
ity, but also reasonable diligence and prudence in ascer-
taining the fact of the agency and the nature and extent of
the agent's authority. 3 Am.Jur.2d Agency §§ 80, 83 at
587, 592-93 (1986).

Applying the general mies of agency law to the facts
before us, with a view of the propriety of summary
judgment, we believe that a genuine issue of fact exists
as to whether an agency refationship, either actual or
ostensible, existed between Sittner and Klock, If Klock
was in fact acting as Sittner's agent, there must likewise
exist genuine issues as to whether and, if so, to what ex-
tent Sittner clothed her with the actual or apparent au-
thority to deal with the Dahls. These material issues of
fact are best determined by a jury after the presentation
of evidence regarding (1) Sitiner's representations to the
Dahls when he introduced Klock to them, (2) his subse-
quent conduct, and (3) the reascnableness of the Dahls'
belief that Klock was Sittner's agent and that she was
authorized to conduct business with them,

If, [**14] in fact, the evidence should establish that
Klock was not exceeding her authority as Sittner's agent
in dealing with the Dahls and that the Dahls were pru-
dent in ascertaining this fact, additional issues of material
fact exist. Such factual questions include whether
Klock's representations to the Dahls that she had located
a suitable buyer prior to the auction sale were fraudulent
and whether the Dahis in fact relied upon the claimed
fraud to their detriment, These questions of fact should

. e P A
W Aw— e mims

also be resolved by the jury. See Laber, 383 N.W.2d at
492; Commercial Credit [*463] Egquipment Corp. v.
Johnson, 87 3.D. 411, 416, 209 N.W.2d 348, 351 (1973).

"To prove fraud there must be a misrepresentation:
(1) known to be such {or recklessly coneeived) by the
party making it; (2) made for the purpose of inducing the
other party to act; and (3) relied on to the detriment of
the innocent party." Sperry Corp. v. Schaeffer, 394
N.W.2d 727, 730 (5.D. 1986). See alse Northwest Realty

Compuny. v.. Colling, 82_S.D. 421, 147 NW2d 675 . . .

(1967). The record shows that Klock informed the Dahls
prior to the sale that a buyer had been located and that §
10,000 had been deposited in an escrow account. The
record [**15} further shows that the $ 10,000 earnest
money was in the form of a promissory note instead of
cash and that other terms in Briggs' offer to purchase also
differed from those specified in the Dahls' listing con-
tract. The Dahils were unaware of these facts at the time
their livestack and equipment were sold. Because of the
conflicting claims of the parties, we believe that reason-
able minds could differ as to whether Briggs was a suit-
able buyer as Klock had represented, If an issue of fact
exists as to whether Klock's representations were fraudu-
lent, & genuine issue must also ¢xist as to whether the
Dahls relied upon that alleged fraud and were damaged
as & result.

We are mindful of the fact that the evidence may ul-
timately be insufficient to establish liability on Sitiner.
That, however, is not the question to be addressed st this
point. The question here is simply whether genuine is-
sues of material facts exist as to these matters, We be-
lieve that such issues do exist and that the Dahls are enti-
tled to have a jury determine the agency question and the
other issues under the proper instructions,

Accordingly, we reverse and remand for further pro-
ceedings. :

All the justices concur,
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Property owners appealed from judgment of foreclo-
sure entered in favor of bank by the Circuit Court,
First Judicial Circuit, Clay County, Riley W. Con-
nelly, I, contending that bank was bound by settle-
ment agreement éntered into by its attorney, The Su-
preme Court, Sabers, 1., held that bank's attorney had
actual authority to settle case and bind client based
upon client's acquiescence in attorney's actions.

Reversed.

Morgan and Henderson, JJ., filed dissenting opinions.
West Headnotes

[1] Principal and Agent 308 m%

308 Principal and Agent
308111 Rights and Liabilities as to Third Persons
J08III(A) Powers of Agent
308k95 Express Authority

308%96 k. In General. Most Cited Cases
Actual authority to enfer into agreement on behalf of
principal is created by manifestations from principal
1? agent. SDCL 59-3-2.

;ggl Principal and Agent 308 €599

308 Principal and Agent
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308111 Rights and Liabilities as to Third Persons
J08II(A) Powers of Agent
308k98 Implied and Apparent Authority

Ostensible authority to enter into agreements on be-
half of principal is created when principal allows
third person to believe agent has autherity to act on
principal's behalf, 3DCL §9-3-3.

[3] Principal and Agent 308 €2137(1)

308 Principal and Agent
308III Rights and Liabilities as to Third Persons
308III(A) Powers of Agent
308k 137 Estoppel to Deny Authority

308Kk 137(1) k. In General. Most Cited
Cases

Strictly speaking, ostensible agency is no agency at
atl; it is in reality based entirely on estoppel.

[4] Attorney and Client 45 €2101(1)

43 Attorney and Client
4511 Retainer and Authority
45k101 Settlements, Compromises, and Re.
teases

45%101(1) k. In General. Most Cited Cases
Attorngy had actual authority to bind client o settle-
ment agreement based on client's acquiescence in
attorney's actions, which allowed attorney to belisve
he possessed actual anthority to settle case; client had
received copy of letter hy is attorney inviking settle-
ment proposals and copy of subsequent latter by at-
torney making concrete offer of settlement, but failed
to act to dissuade attorney from settling upon receipt
of letters. SDCL 59-3-2.
*700 Steve M, Johnson of Brady, Reade & Johnson,
Yankton, for plaintiff and appellee.

John F. Murphy, Elk Point, for defendants and appel-
lants.

Wanda Howey-Fox, U.8. Atty., Sioux Falls, for de-
fendant,
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SABERS, Justice.

Sullivans appeal from a judgment of foreclosure en-
tered in favor of the Federal Land Bank of Omaha
(FLB). We reverse,

FAGTS A e i LA e b+ e e e mpeiee e et

FLB instituted this action to foreclose its mortgage
against real estate owned by Sullivans. Prior to trial,
Sullivans' attorney wrote a letter to FLB's attorney
asking if there was a possibility that the case could be
settled. On September 11, 1986, FLB's attorney re-
plied with the following offer of setttement:

Thank you for your letter dated September 3rd,
proposing & resolution of the above matter. 4fier
consideration by my cllent, we are willing to do the
following:

We will aceept a deed in lieu of proceeding with
the foreclosure action upon the following condi-
tions:

1. All 1985 real estate taxes must be paid;
2. The FmHA mortgage must be released;

3. There can be no other liens of whatsoever nature or
kind against said property at the time of convey-
ance; and

*701 4. The parties will execute a mutual release,

My client has authorized me to extend this qffer to
you which must be accepted within ten (10) days. |
would believe that if you contacted the FmHA they
would realize there is no equity in the property and
release their mortgage. (emphasis added)

A copy of this letter was sent to Wayne Williamson,
who is the assistant vice president of special accounts
.ﬁt the FLB office in Yankton, South Dakota,

';‘@n September 19, 1986, Sullivans accepted FLB's
offer to settle the case. However, three weeks later
FLB's attorney wrote to Sullivans' attorney stating:

!

Page 2

“Any compromises regarding Federal Land Bank
loans must be cleared through Omaha. The propossd
compromise was not approved and therefore we have
been requested to proceed through the foreclosure
process.”

‘The-case-went-to trial-and .FLB. obtained-a judgment v

of foreclosure, The trial court found that FLB was not
bound by the offer made by its attorney and that FLB
was not estopped to proceed despite the settlement
agreement between the parties.

ISSUE

Dhd the parties enter into a binding settlement agree-

ment precluding the trial court's judgment of foreclo-
sure?

DECISION

Sullivans recognize the general rule that an attorney
who is clothed with no authority other than that aris-
ing from his employment has no implied power by
virtue of his general retainer to compromise and set-
tle his client's claim or course of action. Nerhwes!
Reglty Co. v. Perez, 80 SD. 62, 119 N.W.2d 114
(1963}, Nevertheless, Sullivans argue that an attorney
who has or appears to have authority from his client
can compromise and settle his client's claim. Sulli-
vans contend that even if FLB's attorney had only
ostensible authority to settle the case, FLB should be
bound to the agreement since Sullivans acted in reli-
ange upon the agreement.

11[21(3] In the law of agency, a pringipal will be
liable for contracts made in its behalf by an agent if
the agent was authorized to enter into the agreoments,
Mueller v. Union Pacific, 220 Neb. 742, 371 N.W.2d
732 (1985%; 3 C.1.S. Agency § 408. This auihor:ty
may be actual or ostensible. Actual authority is cre-
ated by manifestations from the principal to the
agent, 8DCL 39-3.2, while ostensible authority is
created when the principal allows a third person ta
believe the agent has authority to act on the princi-
pal's behalf. SDCL 39-3-3. Strictly speaking, ostensi-
ble agency is no agency at all; it is in reality based
entirely on an estoppel. Chleboun v. Varilek, 81 8.D.
421, 136 N.W.2d 348 (1965); Hartford Accident & 1.
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Co. v. Bear Bupte Valley Bank, 63 S.D. 262, 257
N.W. 642 (1934). “[Where it appears that the princi-
pal knew, or by a proper supervision of the affairs of
the agency ought to have known, of the acts of the
agent, or the general course and manner in which he
was conducting the business of the agency, he is es-

topped as against innocent third persons from deny-

ing thie power of the agent to act.” Hartford Accident
& [ Co, 63 8D at 267 257 NW. at 645, If the
agent had ostensible authority, the principal is bound
by the acts of his agent “to those persons only who
have in good faith, and without negligence, incurred
a liability or parted with value upon the faith
thereof.” SDCL, 59-6-3.

[4] In this case, the trial court progeeded on the as-
sumption that FLB's attorney had only ostensible
authority to extend the offer of settlement. It found
that FLB was not estopped by the settlement agree-
ment since Sullivans did not incur a liability or part
with any value in reliance on the agreement untit af-
ter they received notice disclaiming the agreement.
SeeSDCL 59-6-3. However, a careful review of the
record indicates that FLB's attorney had actual au-
thority to settle the case, therehy rendering the estop-
pel argument irrelevant.

It is well settled that actual authority can be created
by the acquiescence of the *702 principal in the ac-
tions of the agent. Kansas Edueational Assn v,
McMahan, 76 F2d 937 (l0th Cir.1935) H,
Reuschlein & W. Gregory, Agency and Partnership §
14.(1979). See alsoRestatement (Second) of Agency
§.26 (1958}, SDCIL, 59-3-2 states: “Actual authority is
such as a principal intentionally confers upon the
agent, or intentionally or by want of ordinary care,
allows the agent to believe himself to possess. ™ {em-
phasis added) Here, FLB acquiesced in its attorney's
actions, aliowing the attorney to believe he possessed
actual authority to settle the case, First, in a letter to
Sullivans' attorney dated August 26, 1986, FLB's
attorney invited settlement proposals from the Sulli-
vans. A copy of this letter was sent to FLB officer
‘Wayne Williamson, but FLB made no attempt to stop
..the negotiations or inform its attorney of limitations

his authority. Then in the letter dated September
{L1, 1986, set forth in the facts above, FLB's attorney
made a concrete offer of settlement, indicating that
his client was in complete agreement with the offer.

Page 3

Again, a copy of the letter was sent to FLB officer
Williamson, but FLB failed to disavow the offer. The
letter containing the settlement offer clearly shows
the attorney's belief that he possessed authority to
settle the case, and FLB's failure to act upon receipt
of the letter constitutes acquiescence in the offer,

__Therefore, FLB's attorney_had _actual authority, as . . .

defined by SDCL 59-3-2, to settle the case, and the
agreement is binding on the parties,

This result is consistent with the rulings of other
courts which have faced the same issue. Of particular
importance is lnterngtiona! Telemeter Corp. v. Tele-
prompter Corp., 592 F.2d 49 (2d Cir.1979), in which

Teleprompter's attorney wrote a letter to opposing
counsel stating: “Teleprompter now wishes to settle
the litigation ... on the terms which have been agreed
upen.” A copy of the letter was sent to Telepromp-
ter's general counsel, who took no immediate action
to disavow the settlement agreement. Later, Tele-
prompter argued that its attorney had no authority to
bind it to a settlement. The federal appeals court dis-
agreed and upheld the agreement for the following
reasons: 1) Teleprompter knew that the other party
believed Teleprompter's attorney had authority to
settle the matter and did nothing to correct the im.
pression. 2} The attorney sent copies of all the corre-
spondence to Teleprompter. 3) Teleprompter officials
failed to disavow the attorney's actions even when the
attorney sent copies of his letter announcing that a
settlement had been reached. 392 F.2d at 35-56. We
find the court's reasoning in Teleprompier to be per-
suasive and hereby adopt its rationale. See alve
Capital Dredge and Dock v, Citv of Dewroir, 300 F.2d
325 (oth Cir.1986); Corbesco, fnc. v. Local No. 542,
620 F.Supp. 1239 (D.Delaware 1983); Brumbelow v,
Northern Propane Ges Co, 169 CaApp, 816, 318
S.E2d 11 (1984) FLB acquiesced in the actions
herein and must abide by the agreement negotiated
by its attorney.

REVERSED.

WUEST, C.J., and MILLER, I., concur.

MORGAN and HENDERSON, JJ., dissent,
MORGAN, Justice (dissenting).

I respectfully dissent from the majority opinion. We
have long had the Northwest Realty rale, “The ruls is
almost universal that an attorney who is clothed with

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.



430 N.W.24 700 .
430 N.W.2d 700, 57 USLW 2331
(Cite as: 430 N.W.2d 700)

no other authority than that arising from his employ-
ment in that capacity has no implied power by virtue
of his general retainer to compromise and settle his
client's claim or cause of action.” Narthwest Realty
Company v, Perez, 80 §.D. 62, 65, 119 N.W.2d 114,
115 (1963} (reaffirmed in Petersen v. Petersen, 90

_.8.D. 666, 673, 245 N.W.2d 285, 288 (}1976)). I think ==

that the majority opinion shreds that rule. In my opin-
ion, the trial court was correct when it found that the
defendants had not parted with any value or incurred
any obligation in reliance on the alleged settlement
offer, Based on the statutory provisions, SDCL 59-6-
3,5 the 703 trial court was correct in concluding
that FLB was not equitably estopped from foreclos-
ing,

EN* SDCL 59-6-3 provides: “A principal is
bound by acts of his agent under ostensible
authority, to those persons only who have in
good faith, and without negligence, incurred
a liability or parted with value upon the faith
thereof.”

The reliance on fnrernational Telemeter Corp. v.
Teleprompier Corp., 592 F.2d 49 (2d Cir.1979), is
particularly inappropriate. In that case, just as here,
the defendant in a patent infringement suit had initi-
ated settlement discussions, That is about the only
similarity, In Teleprompier, negotiations were carried
on for a period of nine months during which time
drafts and redrafts of settlement agresments were
exchanged. At the eleventh hour, a third party in-
volved in the negotiations withdrew. In an attempt to
save the settlement, counsel for the defendant at-
tempted to vedraft the agreement, omitting references
to the third party. Then, as the opinion specifically
notes, new management for defendant corporation
refused to proceed. That scenario, upon which the
majority would decide this case, is obviously as dif-
ferent from the facts in this case as night is from day.

The total period of correspondence in this case was
ppproximately two months. Only one month elapsed
between the offer and the withdrawal. No documents
f;v@ere prepared, let alone exchanged. Most impor-
.tﬁntiy, the offer was withdrawn, not on 2 change of

anagement but apparently for the reason that Sulli-
vans had failed to fully disclose their assets on a fi-
nancial statement they had furnished to FLB.

Pags 4

Finally, I would point out that the Teleprompter apin-
ion is self-limiting in that it is specifically noted
therein that New York law governs the enforceability
of the settlement agreement which was negotiated,
consummated, and to be performed in New York and

--which was explicitly made subject-to. New. York-law. .-

I think that South Dakota law, embodied in the stat-
ute above cited, should govern here. [ would affirm
the trial court.

HENDERSON, Justice (dissenting),

A judgment of foreclosure entered below, based on
fact and correct in law, should be sustained, There-
fore, 1 respectfully dissent.

We see another erosion of the doctring of stare de-
cisis in the case before us. Nor#inves: Reglty has been
the law of this state sines 1963. There is no reason to
depart from it. Basically, that rule is: An attorney
may negaotiate for and advise settlement of a contro-
versy, but the decision is ultimately the client's, For
recent cases, in accord with our precedent, ses Dillon
v. Citv of Daveaport, 366 N.W.2d 918 (lowa 1983);
Aetna Life & Cas. v, Anderson, 310 N.W.2d 9]
(Minn. 1981); and Smith v. Ganz, 219 Neb. 432, 363
N.W.2d 3526 {1985). The majority apinion obtains a
result by not accepting the findings of fact and con-
clusions of law and by disregarding the testimony at
trial.

In this case, the trial court entered a specific finding
that Sullivans did not part with any value or incur any
obligations in reliance upon the settlement offer. The
trial court concluded that Sullivans did not meet the
requirements of SDCL 59-68-3. Said statute provides:
“A principal is bound by acts of his agent undor os-
tensible avthority, to those persons only who have in
good faith, and without negligence, incurred a liabi-
ity or parted with value upon the faith thereof”

This entire case may be said to rest upon the old
Hobelsberger precedent. [n_re Estaie of Hobelsber-
ger, 85 8.0, 282, 181 N.W.2d 455 (1970). Were the
findings of fact clearly erroneous? Do you see that in
the majority opinion? No. Again, | express that the
majority opinion obtained a result by passing over a
hasic rule of appellate review in this Court. Narrow-
ing this analysis, | point out: Sullivans maintain that
the trial court’s finding is clearly erroneous because
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they parted with eonsideration by incurring obliga-
tions in reliance upon the settlement offer. Sullivans
claim these obligations were (1) payment of the 1985
real estate taxes, (2) time expended in obtaining a
refease of the FmHA mortgage, (3) removal of a
grain bin fram the *704 property, and (4) time ex-

. Agricultural Soil Conservation Service.

Let us scope these, mentally, to se¢ if what Sullivans
say is true, One, Sullivans admitted at trial that they
were ultimately liable to pay the 1985 real estate
taxes. Two, Sullivans (by the record) did not obtain
the release of the FmHA mortgage until about three
months after FLB refused to honor the settlement
negotiated by its attorney, Three, Sullivans failed to
obtain any bin lien release until eighteen days after
the FLB refused to honor the settlement agreement.
Four, no evidence appears in the record to establish
that the Sullivans ever removed the grain bin. The
last argument is particularly hollow since the Sulli-
vans had to remove the grain bin, in any event, be-
cause the FLB had no ownership interest in the bin.

Primary thrust of appellants' position is simply this:
Appellee should be equitably estopped from being
entitled to a judgment against the defendants, or from
foreclosing its mortgages upon the mortgaged prop-
erty, because of a settlement of the controversy. To
prevail in their appeal, the Sullivans must establish
equitable estoppel. This record does not establish
equitable estoppel. Sullivans, as I have pointed out in
the four matters above, failed to suffer prejudice or
injury. | quote from Cromwell v. Hosbrook, 81 §.D,
324,329, 134 N.W.2d 777, 780-81 (1965}, wherein
this Court, in a landmark case, expressed:

In order to constitute an equitable estoppel, or es-
toppel in pais, false representations or eoncealment
of material facts must exist; the party to whom it
was made must have been without knowledge of
the real facts; that representations or concealment
s must have been made with the intention that it
! should be acted upon; and the party to whom it was
*+ made must have relied thereon to his prejudice or
iEE injury.
In addition, the Cromwell Court held: “There can be
no estoppel if any of these essential elements are

Page §

lacking, or if any of them have not been proved hy
clear and convincing evidence.” Cramwe/l, 81 8., at
329, 134 N.W.2d at 78]1. Note that the degree of
proof is “clear and convincing evidence.” The major-
ity opinion skirts ail precedent in this Court to
achieve a result by disregarding the rule in Hobels-

__berger, Cromwell, and Northwest Realty. Therefore, 1. .

cannot join the majority opinion and I also express
that my academic sentiments are with Justice Mor-
gan, who has likewise dissented in this case.

$.D.,1088.
Federal Land Bank of Omaha v. Sullivan
430 N.W.2d 700, 57 USLW 2331

END OF DOCUMENT
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Supreme Court of South Dakota.
Sherrie HANSON, Plaintiff-Appellant,

v

--- BROOKINGS HOSPITAL, Defendant-Appellee.- - v

No. 17188.

Considered on Briefs Feb. 15, 1991.
May 8, 1991.
Review Denied July 24, 1991,

Medical malpractice claim was brought against city
hospital. City hospital moved to dismiss. The Circuit
Court, Third Judicial Cirenit, Brookings County,
Rodney J. Steele, J., granted hospital's motion, and
patient appealed. The Supreme Court, Miller, C.J,,
held that: (1) hospital was not estopped from raising
notice requirement as defense, and (2) notice
requirement was not final judgment, order, or
proceeding within provision allowing court to grant
relief for excusable neglect from final judgment,
order, or proceeding.

Affirmed.

Wauest, J., concurred specially and filed statement.

Sabers, 1., specially concurred and filed statement.
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MILLER, Chief Justice.
Bherrie Hanson (Hanson) appeals the dismissal of her
hegligence action against the Brookings Municipal
Hospital (the hospital), We affirm.

FACTS

During February and March 1988, Hanson underwent
three separate operations for the removal of kidney
stones. All three operations were performed at the
hospital. The operations were unsuccessful and

--Hanson subsequently had-the surgery performed-ata- -

different hospital.

On December 18, 1989, well over 180 days after the
surgeries, Hanson served a summons and complaint
on the hospital, The complaint alleged various acts of
negligence in the course of her treatment and sought
damages for Hanson's pain, mental anguish,
separation from her family and lost income. The
hospital served its answer on December 26, 1989. In
its answer, the hospital moved to dismiss Hanson's
complaint for failure to provide notice of her injury
pursuant to SDCL, 3-21-2:

No action for the recovery of damages for personal
injury, property damage, error or omission or death
caused by a public entity or its employees may be
maintained against the public entity or its
employees unless written notice of the time, place
and cause of the injury is given to the public entity
as provided by this chapter within one hundred
eighty days after the injury. (emphasis added).

A hearing was held on the hospital's motion to
dismiss on April 24, 1990. The *828 trial court
subsequently entered its order and judgment
dismissing Hanson's complaint for failure to comply
with SDCE 3-21-2. Hanson appeals.

ISSUE ONE

WHETHER THE HOSPITAL SHOULD HAVE
BEEN ESTOPPED FROM RAISING THE NOTICE
REQUIREMENTS OF SDCL CH. 3-21 AS A
DEFENSE?

[1] SDCL ch. 3-21 sets forth specific notice
requirements that must be satisfied as a prerequisite
to maintenance of a tort action against a “public
entity.” Finck v. City of Teq. 443 N.W.2d 632
(8.D.1989). SDCL 3-21-1(1) defines the term “public
entity” to include, “all ... legal entities that public




entities are authorized by law to establish[.]”
Municipalities are authorized to establish hospitals in
SDCL 34-9-1: “every city shall have power .../t/o
establish, construct, purchase, and maintain hospitals
and medical clinics and to regulate the samel.]”
(emphasis added). The hospital was, in fact,

_established by the City of Brookings in 1964 by
Chapter 18, Article I, § 18-1 of its ordinances: “The
Brookings Municipal Hospital is hereby created and
established in and for the city.” (emphasis added).
Based upon these provisions, it is clear that the
hospital is a public entity as contemplated by SDCL
ch. 3-21,

SDCL 3-21-2 requires a plaintiff in a tort action
against a public entity to give writien notice to the
entity of the, “time, place and cause of the injury ...
within one hundred eighty days after the injury.” The
notice must be given to the attorney general and, in a
case such as this, to the chief executive officer or
secretary of the governing board of the public entity,
SDCL 3-21-3(5). During the course of the hearing on
this matter, Hanson conceded her failure to comply
with the notice requirements of SDCL 3-21-2. Based
upon this failure, the trial court dismissed Hanson's
action.

[2] Hanson asserts that the hospital should have been
estopped from raising the notice requirements of
SDCL ch, 3-21 as a defense because the hospital has
in no way held itself out as a public entity. She
asserts that the only record evidence indicating that
the hospital is a public entity is an affidavit of the
hospital's counsel in the settled record and a city

ordinance referring to the creation of a hospital
board.

Hanson's arguments are partially resolved by the
record, During the hearing on this matter, the trial
court explicitly took judicial notice of Brookings,
“ordinance number 18-1.” As previously quoted in
this decision, Ordinance No. 18-1 specifically states
,;hat it creates and establishes the Brookings
Mumc1pal Hospital. The only person during the
ifeanng on this matter to refer to an ordinance merely
:ireatmg a hospital board was Hanson's own counsel.
owever, that is a separate Ordinance No. 18-18
which was not judicially noticed by the trial court.

[3] Moreover, the enactment of the ordinance
establishing the hospital forestalls any contention by
Hanson that the hospital does not hold itself out as a
public entity. Individuals are presumed to know the
law. Hieb v. Opp 458 N.W.2d 797 (S.1D.1990);
Johnson v. Graff 68 8.D. 562, 5 N.W.2d 33 (1942).

.. The law includes municipal ordinances, SDCL 1-1- .. . .

22, SDCL 1-1-23(7). Thus, Hanson must be
presumed to have had knowledge of the ordinance
establishing the hospital and, therefore, the existence
of the public entity status of the hospital.

[41[5][61 Furthermore, mere innocent silence or
inaction will not work an estoppel unless one remains
silent when he has a duty to speak. Matter of Esiate
of Willigms, 348 N.W.2d 471 (8.D.1984): Willadsen
v. Crawford, 75 S.D. 161, 60 N.W.2d 692 (1953).
Generally, to work an estoppel, there must be some
intended deception in the conduct or declaration of
the party to be estopped. [n re _Cancel. of Stabio
Ditch Water Right. 417 N.W.2d 391 (S.D.1987). The
conduct must have induced the other party to alter his
position or do that which he would not otherwise
have done to his prejudice. Estare of Williams, supra.

*829 Here, Hanson has failed to point to any
particular act or conduct on the part of the hospital
that induced hier to believe it was not a public entity.
The argument she raises merely peints to silence or
inaction on the part of the hospital in failing to
affirmatively notify her that it is a public entity. She
asserts that nowhere in the hospital's letterhead,
correspondence, billing statements or release forms
did the hospital reference the city's ownership. Yet,
she fails to provide any authority that the hospital is
under a duty to advise patients of the city's ownership
in any such manner, Moreover, she ignores that the
name of the hospital iiself implies municipal
participation in its operation. Finally, she fails to cite
any evidence that the failure of the hospital to note its
municipal ownership in the forms and documents she
received was an intended deception as opposed to a
standard operating procedure. Based upon these
considerations and the rule that estoppels against the
public are little favored and should be used sparingly,
Hanson's atternpt to raise an estoppel against the
hospital must be rejected, Siowx Valley Hosp. Ass'n v.
Tripp County, 404 N.W.2d 519 (S.D.1987).




ISSUE TWO

WHETHER THE TRIAL COURT ABUSED ITS
DISCRETION IN FAILING TO GRANT HANSON
RELIEF FROM THE NOTICE REQUIREMENTS
OF SDCL CH. 3-21 UNDER SDCL 15-6-60(B)(1)?

[71SDCL, 15-6-60(b){1) provides in pertinent part:

On motion and upon such terms as are just, the
court may relieve a party or his legal representative
from a final judgment, order, or proceeding for the
following reasons:

(1) Mistake, inadvertence, surprise, or excusable
neglect[.]

During the hearing on this matter, Hanson argued
before the trial court that because of the hospital's
fatlure 1o represent itself as a public entity, her failure
to comply with the notice requirements of SDCL ch,
3-21 should be deemed excusable neglect. Rejecting
that argument, the trial court stated that it didn't see
where it had any discretion to act in equity allowing
for excusable neglect or anything else. On appeal,
Hanson asserts that SDCL 15-6-60(b) provides
grounds for relief from the notice requirements of
SDCL ch. 3-21 on the grounds of excusable neglect,
that her failure to discover that the hospital is a public
entity subject to these notice requirements constitutes
excusable neglect and, therefore, that it was within
the jurisdiction of the trial court to relieve her of the
notice requirements under SDCL 15-6-60(b).

Hanson's arguments simply ignore the plain language
of SDCL 13-6-60{b). 1t states only that a court may
relieve a party, “from a final judgment, order, or
proceeding [.]° Id.(emphasis added). We fail to
perceive how the notice requirements of SDCL ch. 3-
21 can be construed as a final judgment, order, or
proceeding subject to this rule and Hanson cites no
Iiaélthority for such a proposition.

14a party cannot have relief under Rule 60(b)(1)

merely because he is unhappy with the judgment,
Instead he must make some showing of why he

was justified in failing to avoid mistake or
inadvertence. Gross carelessness is not enough.
Ignorance of the rules is not enough, nor is
ignorance of the law.

11 C. Wright & A. Miller, Federal Practice and

-—Procedure §-2858 (1973) (emphasis added). See-also, o

United States v. Thompson, 438 F.2d 254 (8ih
Cir.1971); Hoffman v. Celebrezze, 405 F.2d 833 (8th
Cir.1969), Thus, Hanson's ignorance of the
applicability of the notice requirements of SDCL ch.
3-21 to the hospital would not provide Rule 60(b)
grounds for relieving her from the notice

requirements even if they were subject to relief under
Rule 60(b).

Affirmed.

HENDERSON, J.,, and HERTZ, Acting Justice,
conceur.

*830 WUEST and SABERS, JJ., concur specially.
AMUNDSON, J., not having been a member of the
Court at the time this action was submitted did not
participate. WUEST, Justice (concurring specially).

I concur in the majority opinion, and although it is
not an issue in this case, 1 wish to point out that trial
courts cannot take judicial notice of municipal
ordinances. Ngse v. Christensen, 409 N.W.2d 13]
(8.D.1987); Anderson v. Adamson, 79 §.D, 429, 112
N.W.2d 612 (1962},

SABERS, Justice {specially concurring).

The pitfalls of this case SHOUT a message to 4LL
the people of this state:

“If you deal with a city or a ‘public entity” B and
suffer injury or damage-go immediately to a good
attorney! Do not delay! Better yet, in cases like this,
have the attorney come to the hospital-anything else
may be too late!”

EN* The term may include a public entity of
almost any kind in any capacity. SDCL 3-
21-1(1) defines “public entity” to include
“all other legal entities that public entities
are authorized by law to establish[.]”

5.D.,1991. .

Hansoen v. Brookings Hosp.

469 N.W.2d 826



LexisNexis®

Page 1

LEXSEE G52 N.W.2D 742

ACTION MECHANICAL, INC., a South Dakota Corporation, Plaintiff and Appel-
lee, v. THE DEADWOOD HISTORIC PRESERVATION COMMISSION; MITCH
PECK d/bla TEMPERATURE CONTROL; RONALD DIGGES DENNIS DIG-

' MEATS AND THE STATE . OF SOUTH DAKOTA DEPAR I‘ME’\IT OF REVE-
NUE, Defendants, and H & N ELECTRIC, Defendant and Appelice, and DAMON
REEL, DONNA WYNIA, DWIGHT THOMAS, and RANDY BECKMAN, d/b/a
FOUR SQUARE PARTNERSHIP, 2 South Dakota General Partnership, Defendants
and Third Party Plaintiffs and Appellants, v. IRON HORSE INN, INC,, Third Party
Defendant.

#22160

SUPREME COURT OF SOUTH DAKOTA

2002 8D 121; 652 N.W.2d 742; 2002 8.D. LEXIS 139

May 29, 2002, Argued
October 2, 2602, Opinion Filed

PRIOR HISTORY:  [***]] APPEAL FROM THE
CIRCUIT COURT OF THE FOURTH JUDICIAL CIR-
CUIT. LAWRENCE COUNTY, SQUTH DAKOTA.
HONORABLE WARREN G. JOHNSON, Judge.

DISPOSITION: Affirmed.

COUNSEL: BARTON R. BANKS of Banks, Johnson,
Colbath Sumner & Kappelman, Rapid City, South Da-
kota, Attorngys for appellee Action Mechanical.

ROBERT A. MARTIN, Rapid City, South Dakota, At-
torney for appellee H & N Electric,

BRAD P. GORDON and MICHELLE K. PERCY of
Fuller, Tellinghuisen, Gordon and Percy, Lead, South
Dakota, Attorneys for appellants.

JUDGES GORS, Circuit Judge. GILBERTSON, Chief
Justlce, and SABERS and ZINTER, Justices, and
WgLBER Clrcuit Judge, concur. GORS, Cireuit Judge,
fdy AMUNDSON, Justice, disqualified. WILBUR, Cir-
chiit Judge for KONENKAMP, Justice, disqualified.

OPINION BY: GORS

OPINION

[(**746] GORS, Circuit Judge

[¥P1] Four Square Partnership (Four Square) ap-
peals the judgment of the trial court in favor of Action
Mechanical, Inc. (Action Mechanical} and H & N Elec-
trie, Inc. (H & N). Four Square claims principles of eq-
uity preclude Action Mechanical and H & N from pre-
vailing. We affirm,

FACTS

[*P2] Action Mechanical is a family owned corpo-
ration Jocated in Rapid City, South Dakota. The presi-
dent of Action Mechanical is Daie Sheesley. [#**2] H
& N, also located in Rapid City, is an electrical contract-
ing corporation. The president of H & N is Harlan Niel-
sent. Four Square Partnership is g general partnership in
Deadwood, South Dakota. The partners [*%747] are
Damon Reel, Donna Wynia, Dwight Thomas and Randy
Beckman.

[*P3] In 1989 Four Square bought a building in
Deadwood for $ 75,000 for use as an auto parts store.
The development of Deadwood gambling soon made the
area too congested for a retail store. In August 1994,
Four Square entered into a lease with Lana Coffinan,
There were discussions about starting a hotel and casino
on Four Square's land. Later in April 1995, a corporation
called Iron Horse Inn (Iron Horse) was formed with the
intent to start a hotel and casino. Members of the new
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corporation included Damion Reel (a partner in Four
Square), Dale Sheesley (president of Action Mechani-
cal), Harlan Nielsen {president of H & N), Larry Lamb,
Lana Coffman and others. Four Square then novated its

lease with Coffman and named Iron Horse the new les-
see,

[*P4] The lease required Iron Horse to make not
less than $ 200,000 in improvements to the property. The
lease also prohibited Iron Horse from allowing liens to

_.attach [***3] _to the property. Under the leass, Four .

Square retained the right to post notices of non-liability
for labor and materials furnished and the right of ap-
proval on all construction plans. Four Square then ap-
pointed Iron Horse as its attorney in fact to acquire nec-
essary zoning and building permits.

[*P5] At the first shareholder's meeting of the
newly formed corporation, Iron Horse Inn, all sharehold-
ers were appointed as directors. Damon Reel was elected
treasurer. Lana Cotfman was elected president and Larry
Lamb was named construction manager. The sharehold-
ers also signed the Smith Block Agreement allowing
shareholders and investors to contribute cash or services
in exchange for stock.

[*P6] After taking over the lgase, Iron Horse solic-
ited bids to begin construction on the hotel and casino,
Action Mechanical was the low bidder on plumbing and
other work in the amount of $ 339,000, ' Action Me-
chanical's president, Sheesley, agreed to a reduction of
the bid by § 50,000 in exchange for 50,000 shares of
stock. H & N agreed to provide electrical services. H &
N's president, Nielsen, also agreed that payment for the
tirst § 30,000 of electrical work would be in the form of
[¥%%4] 50,000 shares of stock.

1 Ultimately Action Mechanical's total bill was
$439,360.20,

[*P7] As work started on the hotel and casino, Ac-
tion Mechanical made periodic requests for payment.
Tron Horse obtained a low-interest losn through the
Deadwood Historical Society in the amount of 3
250,000, Out of that loan, Action Mechanical was paid $
213,800. Tron Horse eventually went into default on this
loan and Four Square has since taken it over.

1 [*P8] Iron Horse was unable to attract more inves-

tQI!s to obtain new capital, The corporation was unable to
pay its monthly lease payments and, subsequently, Four
Stihare started issuing default notices. However, each
time a default notice was issued, Four Square would al-
low Iron Horse an extension on the project. On four
separate occasions, Four Square accepted 15,000 shares
of penalty stock in lieu of delinquent rent, which eventu-
ally totaled 60,000 shares. Four Square gave Iron Horse a
total of nine extensions.

[*P9] By March 28, 1996, the hotel and casino
{***5] project was 90 percent complete. Everyone in-
volved from Four Square to Iron Horse to Action Me-
chanical and H & N knew the financial condition of the
project was not good. Action Mechanical and H & N felt
that if they did not complete their respective work the
hotel and casino - [**748] would not open and -they
would not get paid.

[*P10] By April 1996 the situation became worse.

..Four_Square_stopped granting extensions on the lease. ...

agreement. In November, Four Square retook possession
of the completed hotel and casino. Ultimately, Action
Mechanical and H & N concluded that compensation for
their services would not be forthcoming and they both
filed respective mechanic's liens which precipitated the
cutrent dispute.

[¥P11] Action Mechanical sued to foreclose its
mechanic’s lien and for unjust enrichment. The suit
named all parties who claimed an interest in the Iron
Horse Inn property. H & N's mechanic's lien was dis-
missed because it was not filed within 120 days after the
date of last service on the project. Following a court trial,
Action Mechanical was awarded a judgment against Four
Square foreclosing its mechanic's lien and for unjust en-
richment in the amount of § 174,267.02, [***6] The
trial court also awarded H & N a judgment against Four
Square for unjust enrichment in the amount of $
109,259.60. Four Square appeals. We affirm.

ISSUES

Whether principles of equity preclude the award of
judgments to Action Mechanical and H & N.

Whether an agency relationship existed between
Four Square and Iron Horse Inn, Inc.

Whether Action Mechanical overstated amounts in
the filing of its mechani¢'s lien.

Whether the trial court erred as a matter of law by
awarding personal judgments against the individual part-
ners of Four 8quare.

STANDARD OF REVIEW

[*P12] Findings of fact will not be set aside unless they

are clearly erroneous. SDCL 15-6-52(2). A finding of
fact is clearly erroneous if we are left with a definite and
firm conviction that a mistake has been made. In re
Dokken, 2000 8D 9, P10, 604 N.W.2d 487, 490-491. We
review a trial court's conclusions of law de novo, giving
no deference to the trial court's conclusions. Osloond v.
Ostoond, 2000 SD 46, PG, 609 N.W.2d 118, 121,

[*P13] Foreclosure of a mechanic's lien is an action in
equity. Franksen v. Crossroads Joint Venture, 245 Neb.
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863, 515 NW.2d 794, 798 (Neb 1994); [***7]
Schumacher Elec., Inc. v, DeBruyn, 604 N.W.2d 39, 41
(lowa 1999); Dane Const. v. Rayal's Wine & Deli, 480
N.W.2d 343, 345 (MichCr 1991}, An action to recover for
unjust enrichment is an action in equity. Himrich v.
Carpenter, 1997 8D 116, P21, 569 N.W.2d 588, 573.

[*P14] This Court's standard of review for cases in eq-
uity is abuse of discretion. Mattson v. Rachetto, 1999 SD
34, P9, 591 Nw.2d 814, 817 (citations omitted), "We

~detertriine that an-abuse of discretion oecnrred onlytfo

judicial mind, in view of the law and the circumstances
of the particular case, could reasonably have reached
such a conclusion.” Kd. (quoting Gilkyson v. Wheelchair
Express, Inc., 1998 8D 45, P6, 379 N.W.2d 1, 3). Accord,
Dacy v. Gors, 471 N.W.2d 376, 580 (§D 1991).

ANALYSIS
ISSUE ONE

[¥P15] Whether principles of equity preclude the
award of judgments o Action Mechanical and H &
N.

[*P16] Four Square appeals the trial court's award of
damages to Action Mechanical [**749}] and H & N.
Four Square argues the judgments should be set aside
under the equity doctrines of unclean hands and equita-
ble [*¥**8] estoppel. The trial court found that Action
Mechanical was entitled to a judgment foreclosing its
mechanic's lien and based on unjust enrichment. It also
found that H & N had failed to perfect its lien, but Four
Square would be unjustly eariched if it were allowed to
retain the benefits conferred by H & N.

1. Mechanic's Lien

[*P17] South Dakota allows persons who provide labor
and materials to file mechanic's liens to ensure that they
get paid. See SDCL ch 44-9. "The purpose of mechanic's
lien laws is to provide security or protection to persons
who improve the property of others by furnishing mate-
rials and labor." Lytle v. Morgan, 270 N.W.2d 359, 361
(SD 1978} (citations omitted). In South Dakota, a me-
chanic's lien not only attaches to the actual structure, but
t8ithe land upon which the structure is located. Amert
Cf4nst. Co. v. Spielman, 331 N.W.2d 307, 311 (SD 1983)
(clgilting Atlas Lumber Co. v. Semmler, 48 SD 541, 205
NW 376 (1925)). 1t also allows owners to protect them-
selves against the filing of mechanic's liens by posting
notices of non-liability. ?

2 The following South Dakota statutes apply to
mechanic's Hens:

44-9-1. Whoever shall, at the request of the
owner or the duly autherized agent or representa-
tive of the owner, or of any contractor or subcon-
tractor, furnish skill, labor, services, including
light, power, or water, equipment, or materials for
the improvement, development, or operation of
property as hereinafter specified, shall have a first
lien thereon and the appurtenances thereto . . . .

44-9-2. When improvements are made by

_ . oneperson upon the land_of another, all persons.._..

interested therein otherwise than as bona fide
prior encumbrancers or lienors shall be deemed to
have authorized such improvements, insofar as to
subject their interests to the liens therefor; pro-
vided that as against a lessor no lien is given for
repairs made by or at the instance of his lessee,

44-9-4. Any person who has not authorized
the improvement may protect his interests from
such liens by serving upon the persons doing the
work or otherwise contributing to such improve-
ment, within five days after knowledge thereof,
written notice that the improvement is not being
made at his instance, or by posting like notice,
and keeping the same posted, in a conspicuous
place on the premises.

[***9] 2, Waiver by the Lease

[(*P18], The lease provided that the tenant, Iron
Horse, would prevent the attachment of any mechanic's
lien. However, parties to contracts can waive certain con-
tractual provisions,

The doctrine of waiver is applicable where one in
possession of any right, whether conferred by law or by
contract, and with full knowledge of the material facts,
does or forbears the doing of something inconsistent with
the exercise of the right. To support the defense of
waiver, there must be a showing of a clear, unequivoeal
and decisive act or acts showing an intention to relin-
quish the existing right.

Norwest Bank South Dakota v. Venners, 440 N.W.2d
774, 773 (SD 1989) (quoting Subsurfeo, Inc. v, B-Y War
ter Dist., 337 N.W.2d 448, 456 (SD 1983)). In addition, a
creditor is not bound by a contractual provision in an
agreement to which the creditor is not a party. See
Weaver v. Boortz, 301 N.W.2d 673 (SD 198]).

[¥P19] Four Square remained the actual owner of the
property whiie Iron Horse was merely a tenant. Four
Square knew improvements were being made. Four
Square knew that Iron Horse was in a precarious finan-
cial [***10] situation. After Iron Horse defaulted on the
lease by failing to [**730] pay the rent for several
months, Four Square granted a sgries of extensions to
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[ran Harse. Four Square agreed to take § 60,000 worth of
penalty stock in lieu of delinquent rent, Four Square
permitted Iron Horse to continue to make improvements
even after Iron Horse could not pay the rent.

[*P20] Four Square obviously knew Iron Horse
¢ould not pay for the improvements if Iron Horse could
not even pay the rent. Damon Reel, one of the four gen-
eral partners in Four Square, was treasurer of Iron Horse
and knew its shaky financial ¢ondition. Four Square did

..ot post any. notice of non-liability as required by SDCL ..

44-9-4 and did not object to any improvement Iron Horse
wag making. Therefore, Four Square waived its right to
protection under the lease provision preventing the at-
tachment of mechanic's liens,

3. Unjust Enrichment

(*P21] "When a party confers a benefit upon another
party who aceepts [or] acquiesces in that benefit and it is
inequitable to receive that benefit without paying there-
fore, a contract will be implied between the parties.”
Amert Const., 331 NW.2d at 310. [***11] (citations
omjtted). For Action Mechanical and H &N to prevail on
the elaim of unjust enrichment they must show: (1) Four
Square received a benefit; (2) Four Square was aware it
was receiving a benefit; and, (3) Four Square retained
that benefit without reimbursement. Juttelstad v. Juttel-
stad, 1998 8D 121, P19, 587 N.W.2d 447, 451.

[*P22] The Amert Const. case is very similar, In Amert,

Guy Spieliman contracted with Amert Construction to
erect a large bullding to house trucks. Amert Const., 331
NW.2d at 308. Guy was the son of Clff and Evelyn
Spielman, /d. The Spielmans owned the land upon which
the building was to be constructed and lived directly
across from the site. J/d. at 308-309. This Court observed
that the Spielmans were aware that their son was con-
structing a trucking business on their land. Id. af 310,
Spieimans also encouraged the construction of the build-
ing by financing a "commitment fee." Jd. At no time did
the Spielmans ask their son or Amert Construction to
cease operations. /d.

Interested persons are required to take action rather

than remain silent when notified that unauthorized
[¥¥%12] improvements are being made on their real es-
te or they will be equitably estopped from attacking a
lrlzeéchanic's lien which attaches thereto.

[}
Id. (citing Thorsen v. Maxwell Hardware Co., 82 SD
385, 146 N.W.2d 739 (1966)). This Court held that the
Spielmans received a benefit from the improvements and
it would be inequitable for them to retain the improve-
ments without paying, An implied contract was formed.

[*P23] Four Square received the benefit of a new
hotel and casino on its property. Four Square initially
paid approximately $ 75,000 for the property and took
over the $ 250,000 Iron Horse loan from the Deadwood
Historical Society. By the time all the improvements
were finished, more than $ 1,000,000 in improvements
had been made and the property was appraised in excess
of $ 800,000,

[*P24] Four Square was aware it was receiving a

_benefit. The.lease required at least § 200,000 worth of ...

improvements to be made to the property. Four Square
had the right of approval on any improvements made.
Four Square never abjected to any of the plans or im-
provements made by Action Mechanical or H & N,

[¥P25] Finally, Action Mechanical and H & N
were not {***[3] paid for the work they performed. Ac-
tion Mechanical provided $ 439,390.20 worth of services
and materials [**751] but received only $ 213,800 and
$ 50,000 worth of stock. H & N provided materials and
services in the amount of § 159,259.60 and received no
money and only $ 50,000 in Iron Horse stock. It would
be unjust for Four Square to receive an $ 800,000 hotel
and casino for $ 325,000 while Action Mechanical is left
with an unpaid bill of $ 174,267.02 and H & N is left
with an unpaid bill of § 109,259.60. The trial court did
not abuse its discretion in awarding judgment to Action
Mechanical and H & N under the theory of unjust en-
richment,

4, Unclean Hands

{*P26] "He who comes into equity must come with
clean hands."™ Miiller v. County of Davison, 432 NW.2d
118, 121 (8D 1990) (quoting Precision Instrument Mfg
Co. v. Automotive Malntenance Mach. Co., 324 UJS.
806, 63 5. Ct. 993, 89 L. Ed. 1381, [945 Dec. Comm'r
Pat. 382, (1945)). A party seeking equity must act fairly
and in good faith, /d.

[*P27] There was no evidence that Action Me-
chanical or H & N acted in bad faith, Four Square argues
that Action Mechanical and H & N knew that Iron Horse
was in dire financial [***14] straits because Sheesley
and Nielsen were investors and on the board. Four
Square submits that singe Action Mechanical and H & N
knew of the financial problems, they should not have
continued to work on credit. One of the general partners
in Four Sguare, Damon Reel, was also on the board of
Iron Horse. All parties knew the bad financial condition
of Tron Horse, Both Action Mechanical and H & N knew
that they would have to finish their respestive jobs to
enable the hotel and casino to open and start generating
income before they would be paid. Four Square encour-
aged them to finish by taking penslty stock for delin.
quent rent instead of terminating the lease. Finishing the
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work was not bad faith on the part of either [**752]
Action Mechanical or H & N. It was simply a reasonable
business decision. Their hands were clean. Therefore, the
doctrine of unclean hands does not preclude the judg-
ments in favor of Action Mechanical and H & N,

[*¥P28] If anyone had unclean hands, it was Four
Bquare which led all of the contractors on by waiving
Iron Horse's defaults in rent and by allowing the project
to be compigted before terminating the lease. Four

..Square__did _not__object_or_ notify_Action Mechanical .

[***15] or H & N. Instead, Four Square waited until the
contractors were done with their work and asked to be
paid. "Clean hands" is a two-way street.

5. Equitable Estoppel

[*P29] Estoppel occurs when one party persuades an-
other party to do something they pormally would not
have done and they are prejudiced by those actions.
Cooper v. James, 2001 SD 59, P16, 627 N.W.2d 784, 789
(citing L.R. Fay Const. Inc. v. SD State Cement Plant,
300 NW.2d 340, 344 (S0 1987)). The elements of equi-
table estoppel are set forth in Taylor v. Tripp, 330
N.W.2d 542, 545 (5D 1983).

In order to constitute an equitable estoppel . . | false
representations or coneealment of material facts must
exist; the party to whom it was made must have been
without knowledge of the real facts; the representations
or concealment must have been made with the intention
that it should be acted upon; and the party to whom it
was made must have relied thereon to his prejudice or
injury. There can be no estoppel if any of these essential
elements are lacking, or if any of them have not been
proved by clear and convineing evidence. (quoting
Cromwell v. Hosbrogk, 81 SD 324, 134 NW.2d 777,
780-81 (1963)). [***16]

The facts do not establish equitable estoppel. There was
no false representation or concealment of any material
facts by either Action Mechanical or H & N. Since the
first element of equitable estoppel does not exist, there is
no need to address the additional elements. Therefore,
equitable estoppel does not preclude the judgments in
favor of Action Mechanical and H & N,

¥P30] Citing Voorhees-Jontz Lumber Co. v. Bezek, 137
Ind. App. 382, 209 N.E.2d 380, 384 (IndApp 1963), Four
Stjuare argues that a lien claimant may be estopped by its
céhduct. According to Voorhees-Jontz, conduct may
inelude positive acts, spoken words and silence when
there is a duty to speak. [d. In Arr-Em Plustering Corp.
v. 315 East 85th Street Corp., 2! AD.2d 415, 250
N.Y.5.2d 995 (NYAD 1964), cited by Four Square, the
court refused to fareclose a mechanic's lien on the basis

of equitable estoppel. The owner leased real estate to
Brosen Associated, Inc. The lease required Brosen to
construct an apartment building on the land. In the lease,
Brosen agreed not to ailow any mechanic's liens to attach
to the property. Brosen hired Gilsen Construction Corpo-
ration to build the apartments. Brosen and Gilsen
(**¥17] - were family corporations owned by the Sens
brothers and their father, who were the shareholders and
directors of both corporations. Both corporations had the
same office and attorney. When Brosen falled to get a

{oan and could Tior Pay for work o ilie apardEnents, Gik

sen filed a mechanic’s lien. The court held Gilsen was
estopped from foreclosing its lien because "a single
mind and a single will™ directed the activities of the
separate legal entities. Id. at 997 (quoting Shelton Hold-
ing Corp. v. 130 E. 48th St. Corp., 264 NY 339, 344, 191
NE 8§ 10). Gilsen was estopped because it was held to
know about Brosen's agreement not to allow mechanic's
liens to be filed.

[¥P31] This case is distinguishable. A single mind and a

single will did not direct Iron Horse, Action Mechanical
and H & N, In addition, Four Square encouraged Action
Mechanical and H & N to continue working by taking
penalty stock in lieu of rent when Iron Horse defaulted
on several occasions. By taking penalty stock, Four
Square was not only accepting the risk of not collecting
the rent but also was accepting the risk that Action Me-
chanical and H & N would not be paid and would file
[***18] mechanic's liens, Four Square could have
stopped the financial hemorrhaging when the rent was
not paid. Instead, Four Square led the contractors on by
walving the defaults in return for stock. If anyone should
be estopped by conduct, Four Square is the party that
encouraged the contractors to continue to put labor and
materials into the project by making it look like everyone
was in the same boat together.

[*P32] Four Square's apparent sharing of the risk
was actually an illusion because there was no risk to
Four Square in either event, If Iron Horse was compieted
and successful, Four Square would have a prosperous
tenant and an equity position in a profitable casino. If
Iron Horse failed, Four Square could retake possession of
the casino. Four Square would win either way. The only
ones to lose would be the unpaid contractors, Although
Action Mechanical and H & N were also investors, it
would be inequitable to estop them from being paid for
the labor and materials they supplied beyond their in-
vestment. Principles of equity prectude Four Square from
receiving an $ 800,000 casino for a $ 325,000 investment
while Action Mechanical and H & N are left with their
unpaid bills.

ISSUE [***19] TWO



Page 6

2002 SD 121, *; 652 N.W.2d 742, **;
2002 S.D. LEXIS 139, ¥*»

{*P33] Whether an agency relationship existed
between Four Square and Iron Hovse Inn, Ing.

[*P34] Four Square claims that no agency relation-
ship existed between itself [**753] as landowner and
Iron Hotse as tenant. Such a relationship is a requirement
for a mechanic's lien to attach when a tenant contracts for
improvements to the land. See SDCL 44-9-2, Iran Horse
counters that it was a tenant required to make improve-
ments to the property and, therefore, it was an agent of

... Four Square for the purpose. of making the required.im-...

pto»ements

[*P33] Existence of an agency relationship is g fact
specific issue, For a mechanic's lien to attach to im-
provements on the property, an obligation must exist
under either an express or implied contract. See SDCL
44-9-1. "The mere velationship of lessor and lessee of
property neither makes the lessee an authorized agent of
the owner nor does it create any privity of contract be-
tween the owner and a lHen claimant who has contracted
with the lessee." Thorson v. Maxwell Hardware Co., 82
SD 383, 388, 146 N.W.2d 738, 741 (1966) {citing Smith
v. McCoy, 58 SD 236, 235 NW 661 (1931)). [¥%%20]
However, under certain circumnstances a tenant may be-
come an authorized agent of the landowner. Thorson, 82
SD qt 388, 146 NW.2d at 741.

Where a lease requires or obligates a lessee to make
cerfain improvements the lessee is generally regarded as
agent of the owner for that purpose. However, where the
lease merely authorized the lessee to make alterations or
improvements, the lessee is not ordinarily considered to
be the agent of the owner.

Id. {citations omitted).

[¥P36] The lease agreement provided that the ten-
ant had the following duty to construct:

Article XV. Duty to Construct.

1. Tenant shall, at Tenant's sole cost and expense,
remodel or construct or cause to be remodeled or con-
structed on sald premises a motel and gambling casino,
or so much thereof as can be constructed by the expendi-
ture of not less than Two Hundred Thousand Dollars (8
200,000.00), herein called 'said building project’. In the
manner and according to the terms and conditions speci-
ﬁed herein.

Four Square required Iron Horse to make substantial
1m rovements under the lease. Four Square appointed
Iron Horse as its attorney in fact to obtain necessary
building and zoning [¥**21] permits. Under the lease,
Four Square also maintained the right to approve in writ-
ing all proposed improvements. Four Square never ob-
jected to any improvements that were made. Therefore,
an agency relationship existed for the mechanic's lien to

attach. The trial court's judgment foreclosing the me-
chanic's lien is affirmed.

[SSUE THREE

[*P37] Whether Action Mechanical overstated
amounts in the filing of its mechanic's lien,

[*P3S] Four Square argues that Action Mechanical
overstated the amount of its mechanic's lien and, because
of this overstatement, the lien should be dismissed as a

——matter-of law.-Action.-Mechanical-admits-that it-made — o

some mistakes in calculating the amount of the me-
chanic’s lien. However, the trial court heard testimony on
this issue and believed Action Mechanical merely made
a mistake and that the overstatement was not intentional,

3 Action Mechanical conceded that it failed to
deduct § 50,000 in stock issuance as partial pay-
ment for work completed, Also, Action Mechani-
cal admitted that it failed to subtract approxi-
mately $ 400 of work done by a subcontractor on
another project. The trial court hearing testimony
on this issue believed the measures taken by Ac-
tion Mechanical to be bona fide mistakes and ad-
justed their award accordingly,

[**%22] [*P39] SDCL 44-9-6 provides:

(**7541 If the contribution be made under a cou-
tract with the owner and for an agreed price, the lien as
against him shall be for the sum so agreed upon together
with the cost of any additional material or work agreed
upon, otherwise, and in all cases as against others than
the owner, it shall be for the reasonable value of the
work done, and of the skill, material, and machinery fur-
nished, (emphasis added).

Not only daes the value of the waork have to be reason.
able, but the amount also has to be proved by the party
asserting the lien. SDCL 44-9-40,

[¥P40] A mechanic's lien will not be enforced when the

lien intentionally and willfully exaggerates the claim,
Ringgenberg v. Wilmsmeyer, 253 N.W.2d 197, 201 (5D
1977) (citing Bohn Mfg. Co. v. Keenan, 15 §D 377, 89
NW 1009 (1902)}. "A claim is not intentionally or will-
fully false, however, if the mistakes were honestly
made." Ringgenberg, 2533 N.W.2d at 201 (¢iting Winrock
v Hall, 51 SD 39, 211 NW 801 ¢1927}). 1f the lien
grossly misrepresents the amount, the burden is on the
person asserting [**¥23] the lien to prove the mistake
was made in good faith. Ringgenberg, 253 NW.2d at
201 (citing £.5. Gaynor Lumber Co. v. Morrison, 75 8D
132, 60N.W.2d 83 (1953)).

1. Credit for Stock Issued
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[*P4!] Four Square claimed Action Mechanical did
not credit $ 50,000 in stock against the mechanic's lien.
Sheesley agreed and in his testimony stated that it was
merely an oversight and an honest mistake. Accordingly,
the trial court reduced the mechanic's lien by $ 50,000,

2. Improper Items

[*P42] Four Square claimed that there were nu-
merous items totaling $ 22,671.23 that should not have
been included in the lien. Four Square complained that

sino; other items were tools not expended at the casino;
some items were not itemized in sufficient detail; and
additional itemns were provided after the last date of ser-
vice listed in the lien. The trial court heard extensive
testimony and reviewed numerous exhibits concerning
these claimed overstatements. For example, Sheesley
explained that small hand tools could be expended on the
job by breaking them, losing them or wearing them out.
The trial court [***24] was able to assess Sheesley's
credibility and resolved the rest of the claimed over-
statements against Four Square and in favor of Action
Mechanical by deducting only § 1,323.18 of the con-
tested $ 22.671.23.

[*P43] Additionally, the trial court awarded Action
Mechanical a judgment based not only on its mechanic's
lien, but also on its unjust enrichment claim. Therefore,
items that were not sufficiently itemized in the lien or
that were provided after the last date of service stated in
the lien were still properly included in the judgment
based on unjust enrichment.

3. Lien Waivers

[*P44] A lien waiver waives only the portion of the
claim which is paid. Lyons Federal Tr. & Sav. v. Moline
Nat., 193 Il App. 3d 108, 549 N.E 2d 933, 936 ([[{4ppCt
1990); Poriland Elec. & Plumbing Co. v. Simpson, 59
Or. App. 486, 651 P.2d 172, 174 (Or App 1982). See
generally Mefropolitan Federal Bank v. AJ. Allen, 477
N.W.2d 668 [**755] (lowa 199]) {concerning interpre-
tation of lien waivers). Specifically, all doubts about the
lien waiver are to be resolved in favor of the lien. Id. at
673.

a.“f\ction Mechanical

[f‘_f?ﬂfi] A contractor may waive the right to file [¥**25]
a mechanic's lien. Peterson Mechanical, Inc. v. Nereson,
446 N.W.2d 568, 571 (ND 1991). Lenders typically de-
mand lien waivers before disbursing more proceeds on
construction loans to avoid misapplication of funds by
contractors who fail to pay suppliers. See Larson Con-
crete Co, v. Stroschein, 353 N.W.2d 354, 361 (8D 1984)
(Fosheim, [., dissenting). Here, Action Mechanical

signed a lien waiver for 50,000 shares of stock valued at
§ 50,000. The lien waiver was dated December 29, 1993,
At that time, Action Mechanical's unpaid bill was §
162,394, Four Square contends Action Mechanical
waived the entire $ 162,394 in exchange for the 50,000
shares of stock.

[*P46] Resorting to the language in the lien waiver
shows that it was a partial waiver to the extent of the
value of the shares received. The shares were valued at

.....one dollar each making $ 50,000 for 50,000 shares. The

waiver specifically states "said stock being partial pay-
ment of all demands." Therefore, by its own terms, the
waiver only satisfied § 30,000 of Action Mechanical's
bill, not the entire $ 162,394 owed at the time.

b. H & N Electric

[*P47] Four Square aiso claims a lien {¥**26]
waiver signed by H & N on December 29, 1925, in re-
turn for § 50,000 worth of stock, waived the entire §
159,217.60 ¢laim subsequently submitted by H & N. H
& N filed its mechanic's lien too late and the court
awarded a judgment to H & N based solely on unjust
enrichment. The court deducted the $ 50,000 worth of
stock referred to in the lien waiver, leaving H & N with a
net judgment of $ 109,217.60. The lien waiver makes it
clear that H & N's claim was only waived to the extent of
$ 30,000 "said stock being partial payment of all de-
mands" represented by the stock. The trial court properly
deducted only the partial payment.

[SSUE FOUR

[*P48] Whether the trial court erred as a mat-
ter of law by awarding personal judgments against
the individua! partners of Four Square.

[¥P49] Four Square asseris that the trial court erred
as a matter of law by entering the judgment personally
against the partners of Four Square, Iron Horse argues
that Four Square did not present this issue to the trial
court; therefore, it i1s not properly before this Court for
review. Iron Horse argues further that, even if this Court
does review this issue, the partners of Four Square are
[***27] jointly and severally liable for the obligations of
the partnership.

[*P50] The trial court’s memorandum decision and find-

ings of fact and conclusions of law did not address this
issue. This Court has said "to preserve issues for appel-
fate review litigants must make known to trial courts the
actions they seek to achieve or object to the actions of
the court, giving their reasons." Stare v. Nelson, 1998 SD
124, P7, 587 N.W.2d 439, 443. An issue not raised at the
trial court level cannot be raised for the first time on ap-
peal. fd. '
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[*P51] Although it is not necessary to address this
issue, South Dakota Law provides that partners are
jointly and severally liable for obligations of the partner-
ship, SDCL 48-74-306 provides:

{a) Except as otherwise provided in subsections (b)
and (c), all partners are [**756] liable jointly and sever-
ally for all obligations of the partnership unless other-
wise agreed by the claimant or provided by law.

{b) A person admitted as a partner into an existing

Four Square is a general partnership. The partners of
Four Square are jointly and severally linble for the debts
of the partnership. Therefore, the trial court has the au-
thotity to name the individual partners personally liable.
See SDCL 48-74-306. Accordingly, it was not error for
the trial court to award personal judgments against the
individual partners of Four Square on the unjust enrich-
ment claims. The judgment foreclosing the mechanic's
llen is a judgment against the property and is not a per-
sonal judgment against the individual partners of Four

“partiershipisnot personally liable for any partership
obligation incurred before the person’s admission as a
partner.

An obligation of a partnership [**¥28] incurred
while the partnership is a limited liability partnership,
whether arising in contract, tort, or otherwise, is solely
the obligation of the partnership. A partner is not person-
ally liable, directly or indirectly, by way of contribution
or otherwise, for such an cbligation solely by reason of
heing or so acting as a partner. This subsection applies
notwithstanding anything inconsistent in the partnership
agreement that existed immediately before the vote re-
quired to become a limited liability partnership under §
48-74-1001(b).

P T

Squate:
CONCLUSION
[*P52] [***29] The trial court is affirmed,

[*P53] GILBERTSON, Chief Justice, and SA-
BERS and ZINTER, Justices, and WILBER, Circuit
Judge, concur,

[*P54] GORS, Circuit Judge, for AMUNDSON,
Justice, disqualified.

(*P55] WILBUR, Circuit Judge for KONENK-
AMP, Justice, disqualified.
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5

*i [*P1] Dakota Truck Underwriters and Travelers In-
sifance Co. (Insurers) appeal from a circuit court order
wiiich dismissed Insurers' claims for reimbursement from
ts South Dakota Subsequent [njury Fund (81IF) because
Insurers failed to file their claims within the applicable
statute of limitations period. The court held that the doc-
trines of equitable estoppel and equitable tolling did not
apply. Due to the unique history and circumstances of
these subsequent injury claims, we hold that the doctrine

of equitable tolling applied [***2] to extend the claims
filing period. Insurers' claims against SIF were timely

- filed. We affirm, in part, reverse, in part and remand for

consideration of the merits of Insurers' claims.
BACKGROUND

[*P2] For many years prior to July [, 1999, there
was a South Dakota Subsequent Injury Fund. Employ-
ers/insurers that paid workers' compensation benefits to
injured employees who had sustained prior injuries were
entitled to file a claim for partial reimbursement against
SIF. The fund was financed by employers paying an ad-
ditional surcharge into the fund based upon their work-
ers' compensation premiums. '

I This Court reviewed the fund and its purpose
in South Dakota SIF v. Homestake Mining, 1999
SD 159, 603 N.W.2d 527 and 8.D. S.LF. v. Heri-
tage Mut. Ins. Co., 2002 SD 34, 641 N.W.2d 656.

[*P3] The statutes dealing with SIF and claims
procedures were set forth in SDCL 62-4-34 et seq. The
1992 version of SDCL 62-4-34.1, which was in [**#3]
effect prior to July 1, 1999, provided in pertinent part:

Any claim agaianst the subsequent injury
fund shall be filed with the division of in-
surance within ninety days from the date
of the final decision by the department fof
Labor] that a compensable injury exists
resulting in additional permanent partial
or permanent total disability, or approval
by the department of settlement between
the parties. No claim may be filed prior to
a decision or approval of settlement from
the department.
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The South Dakota Legislature repealed

SDCL 62-4-34.1 in 1999. 1999 8D SessL ch 262 § 3.
SDCL 62-4-34.7 was enacted to provide a process for
resolving outstanding claims. 1999 SD SessL. ch 262, §
1. It required such claims to be filed by June 30, 1999,
SDCL 62-4-34.7 provided:

e Administration of the.subsequent.injury. ...

fund by the Division of Insurance and re-
imbursement of complete and valid claims
shall continue until approved, denied, or
settfed. Any claim for reimbursement
from the subsequent injury fund shall be
filed by June 30, 1999, Qnly those claims
timely filed with the division [*¥*4] by
June 30, 1999, pursuant to the reguire-
ments of § 62-4-34.1 in effect prior to
July 1, 1999, and ¢completed by October 1,
1999, pursuant to the requirements set
forth in § 62-4-34.4 in effect prior to July
k, 1999, shall be eligible for reimburse-
ment from the subsequent injury fund.
Any claim timely filed by June 30, 1999,
and completed by October 1, 1999, as set
forth in this section, shall be approved or
denied by the division pursuant to the re-
quirements of §§ 62-4-34 o 62-4-34.3,
inclusive, in effect prior to July 1, 1999,
The [**199] division shall continue to
make any necessary assessments pursuant
to the requirements set forth in § 62-4-35
in effect prior to July 1, 1999, until all eli-
gible claims completed as set forth in this
section that are approved by the division
or determined by the court to be eligible
for reimbursement are paid, and until all
matters in litigation eoncerning the subse-
quent injury fund are resolved, Any claim
in matters being litigated concerning the
subsequent injury fund is not eligible for
interest or costs. Any remaining balance
in the fund after [***3] all obligations of
the fund have been satisfied shall be de-
posited in the general fund. Priority of
payment shall be determined as of the
date and time they are determined by the
division to be complete and valid. No
claim against the subsequent injury fund
is vested unti} it is complete as set forth in
this section. Any completed claim regard-
less of the date of injury or the date of no-
tice of claim is subject to the two-thirds

method of reimbursement pursuant to §
6.2-4-34 in effect prior to July 1, 199%.

[*P5]

Insurers in this case had eight potential

claims arising out of injuries that had oceurred prior to
July t, 1999, However, these claims were neither de-
cided nor were their settlements approved by Department
until between November |, 1999 and December 22,

2000. During this.time period, Insurers were.aware of the . . .

June 30, 1999 deadline for filing claims under SDCL 62-
4-34.7. Therefore, Insurers believed it to be a useless act
to file claims with SIF after June 30, 1999.

(*Pé]

During 2000-2001 Homestake Mining v,

Subsequent Injury Fund, 2002 SD 46, 644 NW.2d 612

was making its way through the court system, [***6)
The circuit court judge in that case ruled that the provi-
sions of SDCL 62-4-34,7 and the former 62-4-34,1
worked to unconstitutionally deny Homestake of its right
to receive a reimbursement from the fund. fd. 2002 SD

46 at P 6, 644 N.W.2d at 614. Nevertheless, the circuit

court ruled the Homestake claims were untimely filed

and granted summary judgment upholding the dismissal

of the claims. The judgment was affirmed, /d., 2002 SD
46 at P37, 644 N.W.2d at 622.

[¥P7] During the 200] legislative session, while the
Homestake claims were being litigated in the circuit
court, House Bill 1208 was passed extending the dead-
line for filing a timely ¢laim with SIF. 2001 SD SessL. ch
293 § 1. This legislation amended SDCL 62-4-34.7 and
allowed claims to be filed for subsequent injuries that

oceurred before July 1, 2001, Tt removed the language

from § 62-4-34.7 which allowed “"only those claims
timely filed with the division by June 30, 1999 . ., " and
stated in pertinent part:

Administration of the subsequent injury
fund by the Division of Insurance and re-
imbursement {¥¥%7] of complete and
valid claims shall continue until approved,
denied, or settled. No claim for reim-
bursement from the subsequent injury
fund may be filed based on a subseguent
injury that eccurs on or after July 1, 2001,
Any claim for reimbursement filed as set
forth in this section shall be approved or
denied by the division pursuant to the re-
quirements of §§ 62-4-34 to 62-4-36.3,
inclusive, in effect prior to July 1, 1999, .



[*P8] This amendment appeared to eliminate the
quagmire which existed for claims that were vested, but
non-ripe June 30, 1999, The 2001 legislaiive change be-

2004 SD. 120, *; 689 N.W.2d 196, **;

Page 3

2004 S.D. LEXIS 9], *»#

came effective July 1, 2001,

[¥P9] Insurers filed claims for reimbursement from
SIF during September 2001, within ninety days of July I,

2001.

[##200] FACTS AND PROCEDURE

——_{*P10]_The facts and sequence of gvents concern-
ing Insurers’ claims are undisputed by either party. Insur-
ers filed cight separate claims for reimbursement from

8IF.?

2 The eight individual claims are as follows:

1. Dakota Truck Underwriters v,
South Dakota Subsequent [njury
Fund - HF No. 110, 2001/2002
{Scott Harlan - SIF 0798). The
subsequent injury occurred on
March 28, 1996 and Department
approved settlement of appellant’s
claim on January 3, 2000. SiF re-
ceived notice of the claim on Sep-
tember 6, 2001.

2. Dakota Truck Underwriters
v. South Dakota Subsequent Injury
Fund - HF No. 139, 2001/2002
(Langley Hughes - SIF 0801). The
injury occurred on March 27,
1998, Department approved set-
tlement of appellant'’s claim on
March 23, 2000. 8IF received no-
tice of the claim on September 6,
2001.

3. Trail King West Plant v,

South Dakota Subsequent Injury -

Fund - HF No. 118 2001/2002
{Roxanne Fitzler - SIF 0794). The
injury oceurred on January 15,
1998 and Department approved
settlement of appellant's claim on
January 26, 2000, SIF received no-
tice of the claim on September 10,
200t.

4. Trail King West Plant v.
South Dakota Subsequent Injury
Fund - HF No. 163, 2001/2002
(Gilchrist - SIF 0796). The injury
occurred on September 1, 1994,
The South Dakota Supreme Court
determined a compensable injury

existed on May 24, 2000. SIF re-
ceived notice of the claim on Sep-
tember 21, 2001,

5. Travelers Insurance Com-
pany v. South Dakota Subsequent
Injury Fund - HF No. 145,
200172002 (Gary Duschscherer -
SIF 0792), The injury oceurred on
August 10, 1998 and Department

,,,,, approved settlement of the appel- .

lant's claim on December 28,
200t.

6. Trail King West Plant v.
South Dakota Subsequent Injury
Fund - HF No. 114, 2001/2002
{Buddy Pauley - SIF 0817). The
injury occurred on June 22, 1999
and Department approved setile-
ment of the appellant's claim on
February 10, 2000, SIF received
nectice of the claim on September
28,2001,

7. Dakota Truck Underwriters
v. South Dakota Subsequent Injury
Fund -~ HF No. 109 200172002
(Gregory Knapp - SIF 0806). The
injury occurred on September 19,
1996 and Department approved
settlement of appellant’s claim on
February 7, 2000, SIF received no-
tice of the claim on September 10,
2001,

8. Dakota Truck Underwriters
v. South Dakota Subseguent {njury
Fund .~ HF No. 115 2001/2002
{Mary Jenkins - 8IF 0803}, The in-
Jury occurred on Aprit 26, 1999
and Department approved settle-
ment of appellant's claim on No-
vember 1, 1999, SIF received no-
tice of the claim on September 28,
2001,

[***8) [*P11] This Court has consistently ruled
that in workers' compensation cases the law in effect
when the injury occurred governs the rights of the par-
ties. S.D. SLF, 2002 8D 34, ar P 3, 641 N.W.2d ui 657.
Accordingly, following the filing of the claims, Depart-
ment ruled that the governing law in effect at the time of
the subsequent injury controlled. Thus, Department ruled
that Insurers were required to file their claims within
ninety days of the approval of settlement or determina~
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tion of the employee's workers' compensation claims by
Department. Depattment found that this did not occur
and the claims were dismissed as being untimely.

[*P12] Insurers appealed Department's dismissal of
the eight claims to circuit court. Insurers questioned
whether Department correctly concluded that Insurers'
claims for reimbursement against SIF were untimely
filed. Insurers argued that equitable estoppel, equitable
tolling, or both, should apply to relieve them of the ef-
__fects of the law and allow_the presentation_of Insurers'

ANALYSIS AND DECISION
1. Purpose of a Statute of Limitations

[*P17] SDCL 62-4-34.1 is a statute of limitations,
8D, SLF, 2002 8D 34 at P 3, 641 NW.2d at 657. Tra-
ditionally, compliance with statutes of limitations is
strictly required -and doctrines of substantial compliance
or equitable tolling are not invoked to alleviate 2 claim-
ant from a loss of his right to proceed with a claim. See
[¥**11] Petersan v. Hohm, 2000 8D 27, 667 N.W.2d 8.

claims.

[*P13] The circuit court held that the doctrine of
equitable tolling did not apply to Insurers because the
filing of their claims against SIF [***9] was not reason-
abie or in good faith. The court also held that the doc-
trine of equitable estoppel did not apply since there was
neither false representation [**201] nor congealment of
material facts, The circuit court held that Department
properly dismissed Insurers' claims because they were
untimely filed.

(*P14] The issue on appeal is whether the doctrines
of equitable tolling or equitable estoppel applied to ex-
tend the period within which Insurers could file their
¢laims with SIF,

STANDARD OF REVIEW

[*P15] This case tumns on the application of the
statute of limitations and interpretation of the effect of a
statutory amendment, both questions of law. "Questions
of law are reviewed de novo with no deference given to
the conclusions of law of the circuit court.” Homestake,
2002 8D 46 at P 12, 644 N.W.2d ar 616, "Questions of
law are subject to de novo review; no deference is given
to an agency's conclusion of law." Enger v. FMC, 2000
SD 48, P7, 669 N.W.2d 132, 134, Further, this Court’s
review of the administrative agency's decision is unaided
by any presumption that the circuit court's review of the
agency's decision was correct. fnterstate Tel. Co-op.,
Inc.v. PUC, 518 NW.2d 749, 751 (SD 1994). [***10]

[*P16] This Court has not determined its standard
of review for equitable tolling. We have, however, rec-
ognized that in reviewing the application of the doctrine
of equitable estoppel, we are presented with a fully re-
viewable mixed question of law and fact. See Crouse v.
Cg‘?use, 1996 S§D 935, P14, 552 N.\W.2d 413, 417 (equita-
ble,estoppel is reviewed de novo). "Where relevant facts
arg undisputed and the district court denied equitable
tqﬁ:’mg as a matter of law, we review the district court's
dedision de novo." Rowse v. Lee, 339 F.3d 238, 247 (41h
Cir 2003). We agree and hold that when the facts are
undisputed, as they are here, we will apply a de novo
standard of review to the applicability of equitable toll-
ing.

This principle finds jushification in the rationale forere-

ating statutes of limitations:

"the purpose of a statute of limitations is
speedy and fair adjudication of the tespec~
tive rights of the parties." State of Minn,
v. Doese, 501 N.W.2d 366, 370 (8D
1993). See Jiricek v, Woonsocket Sch.
Dist. #55-4, 48% N.W.2d 348, 350 (SD
1992); Merkwan v. Leckey, 376 N.W.2d
52, 33 (SD 1985); Burke v. Foss, 334
N.W.2d 861, 864 (SD 1983); Chipperfield
v. Woessner, 84 SD 13, 14, 166 N.W.2d
727, 728 (1969). The trial court also noted
that statutes of limitation have allowed
people, through "legislative grace,” to be
"freed from the consequences of their ac-
tions after a statutory peried of time re-
sulting in peace of mind for the individ-
ual, less docket congestion, fewer admin-
istrative problems for the courts, and less
work for law enforcement agencies. Stale
clatms are eliminated,"

Peterson, 2000 8D 27, P i4, 607 NW.2d 8 at 12.

[*P18] In most cases, this important principle un-
derlining the statute of limitations is appropriately ad-
vanced [*¥#12] by refusing to judicially modify the
harsh effect imposed by a statute of limitations, Never-
theless, [**202] courts have recognized an exception in
some instances under the doctrines of equitable tolling
and equitable estoppel.

2. Equitable Tolling

[*P19] Equitable tolling is the doctrine under
which a plaintiff may sue after the statutory time period
has expired if he has been prevented from doing so due
to inequitable circumstances. See Bailey v. Glover, 88
US. 342, 22 L. Ed. 636 (1874); Shempert v. Harwick
Chemical Corp., 151 F.3d 793, 797 (8th Cir 1998}

[*P20] “As a general rule, equitable tolling is g
remedy reserved for circumstances that are "truly beyond
the control of the plaintift." Hill v. John Chezik Imports,
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869 F.2d 1122, 1124 (8th Cir 1989); see also Heideman
v, BFL, Inc., 904 F.2d 1262, 1266 (8th Cir 1990}, Lown
v, Brimeyver, 856 F.2d 780, 782 (8th Cir 1992). The doc-
trine of equitable tolling should be applied where a party
acts diligently, "only to find himself caught up in an ar-
cane procedural snare." Warren v. Department of Army,
867 F.2d 1156, 1160 (8th Cir 1989}

[*P21] In the [***13] majority of reported deci-
sions courts have been reluctant to apply equitable prin-

--ciples. to.relieve_a_party of the-effect -of the statute.of....

limitations, In Klein v. Menke, 83 SD 311, 5i7, 162
NW.2d 219, 222 (1968), a workers' compensation case,
we noted that "we are aligned with those courts where
‘the making or filing of a claim within the required time
is jurisdictional . . . being an essential element of the
right to compensation.! 100 CIS Workmen'’s Compensa-
tion § 468(2), pp 363, 364. Where the making or filing of
a timely ¢laim is jurisdictional it cannot be waived or
avoided on equitable grounds such as by a waiver or an
estoppel.”

[*P22] In Klein, the claim was not {filed until more
than twenty two months after Klein had returned to his
employment. The applicable statute required the claim to
be filed within eighteen months, Klein argued that be-
cause he had been contacted by the insurer a number of
times before the time for filing with the Industrial Com-

missioner had expired, the doctrine of equitable estoppel

should apply. This Court disagreed, holding that the
claimant had no justification for not making a timely
claim; the facts did not support the finding [***14] of an
estoppel.

[*P23] In Peterson, 2000 SD 27, 607 N.W.2d 8,
we acknowledged the doctrine of equitable tolling, but
held it did not apply under the facts of the case. In Peter-
son, we quoted with approval the Nosth Dakota case
Braaten v. Deere & Co., 1997 ND 202, 569 N.W.2d 363,
566 (ND 1997). "imprudent legal practice is not reason-
able conduct and would not invoke equitable tolling."
Both Peferson and Bragtan involved similar facts where
the plaintiffs sought to bring suits in federal courts only
to have them dismissed because diversity jurisdiction
was lacking. Even though plaintiffs' counsel were aware
that the cases might be subjest to dismissal by the fedesal
courts, they let the statutes of limitation run in the re-
spective state courts before attempting to file their claims
in'f fhe state forums,

‘:5 [*P24] For the doctrine of equitable tolling to ap-

pht, three things must be shown: "(a) a timely notice, (b)
lack of prejudice to the defendant, and (¢} reasonable and
good-faith conduct on the part of the plaintiff." Peter-
son, 2000 8D 27 at P 16, 607 NW.2d & at 13 (quoting
Braatan, 569 N.W.2d at 566).

[*P25] The [***15] circuit court below made no
mention of the first two factors. It is not disputed, how.
ever, that Insurers timely filed their claims with SIF
within ninety days of the legislature's curative legisla-
tion, which came into effect on July I, [*¥203] 2001. [n
addition, there is no basis to conclude that 8IF would be
prejudiced. Insurers' claims fall well within the scope of

"~ why SIF was initlally created. SIF was ceeated to "en-

courage employers to hire or retain disabled or handi-
capped workers.” Siowx Falls Sch. Dist. v. South Dakota

- Subsequent Tnjury Fund, 504 NW2d 107 (SDT993).

Funding to cover the claims is readily available within
8IF to pay the claims of Insurers and, if required, the
tegislature has provided for continuing assessments to
cover such claims. SDCL 62-4-34.7.

[¥P26] The circuit court's reasoning for not apply-
ing the doctrine of equitable tolling was that Insurers did
not satisfy the third factor: reasonable and good faith
conduct. The circuit court noted that Insurers had not
filed the claims within ninety days of the determination
or the approval of the settlements by Department. In-
stead, Insurers waited to file their claims with SIF
[***16] within ninety days following the effective date
of the 2001 legislation. The circuit court ruled that Insur-
ers conduct in filing their claims against SIF was not
reasonable and in good faith, and that therefore equitable
tolling was not applicable.

[*P27] In considering whether Insurers acted rea-
sonably and in good faith, Insurers were entitled to pre-
sumne that the statute repealing the SIF in 1999 was con-
stitutional and that the procedure barring vested but un-
ripe claims was constitutionai as well. See Haneock v.
Juvenile Services Center, 2002 SD 69, P 11, 647 N.W.2d
722, 724, Insurers should not have had to file their
claims just in case the legislature later would repeal a
previous law eliminating their right to file claims. Lex
non cogit ad inutilia: the law does not require a useless
act. Stafe ex rel. Strothers v, Murphy, 132 Ohio App. 3d
645,725 N.E.2d 1185 (Ghio Ct. App. 1999},

[*P28] The conduct of Insurers in filing their
claims is readily distinguishable from the conduct of the
claimant/plaintiffs in  Klein, Peterson, and  Broaten.
The circumstance which led to Ingurers missing the filing
deadline under the pre-1999 law was out of Insurers'
hands. The [***17] July 1, 1999 cutoff for filing vested
but unripe claims created a type of "arcane procedural
snare” referred to in Warren, 867 F.2d at 1160,

[*P29] The circuit court erred in holding that In-
surers' conduct was not reasonable and not in good faith,
The purpose of SIF is to reimburse worthy claims of em.
ployers who had employed persons with prior injuries.
As a result of the curative legislation of 2001 extending
the claims period, the legislature intended to reimburse



Page 6

2004 SD 120, *; 689 N.W.2d 196, *%;
2004 S.D. LEXIS 19], #**

vested claims. Any claims which would have been filed
after the July 1, 1999 cutoff, and prior to July 1, 2001,
would not have proceeded to payment prior to enactment
of the 2001 amendment. Those claims would only be
processed by SIF after July 1, 2001,

[¥*P30] Further observation of the theory behind
statutes of limitations is set forth in  Burnett v. New York
Ceniral Railroad Ce., 380 U.S. 424, 428, 85 8. Ct. 1050,
13 L Ed 2d 941 (1963}

stantial compliance should apply to relieve them
of the effects of the limitations period. This Coust
thereafter affirmed the circuit court, but declined
to discuss or rule on the equitable tolling and sub-
stantial compliance issues hecause they were not
properly presented to the circuit court.

Homestake is distinguishable, The equitable
tolling doctrine was not preserved for considera-
tion on appeal. In addition, Homestake's claims

Statutes of limitations are primarify de-
signed to assure faimess to defendants.
Such statutes "promote justice by prevent-
ing surprises through the revival of claims
that have been allowed to slumber until
evidence has been lost, memories have
[***18} faded, and witnesses have disap-
peared. The theory is that even if one bas
a just claim it is unjust not to put the ad-
versary on notice to defend within the pe-
riod of limitation and that the right to be
free of stale claims in time comes to pre-
vail over the right to prosecute them."
Order of Railroad Telegraphers v. Rail-
way Express Agency, [**2041 Inc., 321
US. 342, 348-349, 64 5. Cr. 582, 586, 88
L. Ed. 788. Moreover, the courts ought to
be relieved of the burden of trying stale
claims when a plaintiff has slept on his
rights.

[*P31] In the case at bar, however, we are not dealing
with plaintiffs who have slept on their rights or with bur-
dening defendants with surprise or stale claims. /¢ The
unique circumstances which were presented to Insurers
after July 1, 1999 together with the reinstatement of sub-
sequent injury fund filings by the 2001 legislation, re-
quire the application of the doctrine of equitable tolling
to extend the filing period for Insurers’ claims for ninety
days beyond July 1, 2001.°

3 In Homestake, 2002 SD 46 at P12, 644
N.W.2d at 616, this Court ruled that the ninety
day statute of limitations for filing claims against
SIF, which existed under the pre-July 1, 1999
taw, still applied once the new statute was found
unconstitutional. This Court also ruled that after
the limitations period had expired and Homestake
had done nothing to preserve its claims during
that time, the July 1, 2001 amendment would do
nothing to revive the claim,

On appeal Homestake argued, among other
points, that doctrines of equitable tolling and sub-

employees' worker compensation claims had been
settled or decided by Department.

[***19] 3. Equitable Estoppel

[*P32] The doctrine of equitable estoppel has four
elements:

In order to constitute an equitable estop-
pel . . . representations or concealment of
material facts must exist; the party to
whom it was made must have been with-
out knowledge of the real facts; the repre-
sentations or concealment must have been
made with the intention that it should be
acted upon; and the party to whom it was
made must have relied thereon to his
prejudice or injury,

Cooper v. James, 2001 5D 59, P 16, 627 NW.2d 784,
789, Estoppel cannot exist "if any of these essential ele-
ments are lacking, or if any of them have not been
proved by clear and convincing evidence.” Id. In appli-
cation of this doctrine to public entities, equitable estop-
pel may only be used when an entity actively misled or
deceived an individual with the intent to have the indi-
vidual, or in this case, Insurers, alter their position to his
detriment. Erickson v. County of Brookings, 1996 SD [,
Pl4-16, 541 N.W.2d 734, 737, There is no evidence of
record to indicate any misconduct or misrepresentations
by SIF. The circuit court did not err in ruling that equita-
ble estoppel [***20] was not applicable.

CONCLUSION

[*P33] The doctrine of equitable tolling does apply
to relieve Insurers of the effects of the statute of limita-
tions under SDCL 62-4-34.1. Therefore Insurers' claims
against SIF must be allowed to proceed as timely filed.

...were never filed with SIF after the underlying .
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[*P34] The order is affirmed, in part, reversed, in
part, and vemanded for consideration of the merits of
Insurers' claims.

[*P35] ANDERSON, Lee, Circuit Judge for SA-
BERS, Justice, disqualified,

[¥P36] ZELL, Circuit Judge for ZINTER, Justice,
disqualified.

[*P37] KONENKAMP and MEIERHENRY, Jus-
- tices,.concur e -

tolling should be applied "sparingly" when the govern-
ment is the defendant and extends no further than its use
for claims between private litigants. fewin v. Dept. of
Veterans Affairs, 498 U.S. 89, 96, 111 S. Cr. 433, 457,
112 L. Ed 2d 435, 444 (1990). Equitable tolling has been
upheld by that Court in just two instances: when a defen-
dant has filed a defective pleading within the statutory
period, or where the plaintiff was induced or tricked by
the defendant's conduct into allowing the statute of limi-
tations to expire, [rwin, 498 US ar 96, 111 8. €1 ot

DISSENT BY: [*P38] GILBERTSON and ZELL

DISSENT
[%*205] GILBERTSOMN, Chief Justice (dissenting).

{*P39] 1 respectfully dissent. [ would affiom the
Department of Labor decision, as 1 agree that neither
equitable tolling nor gquitable estoppel allow the resur-
rection of Insurer's claims.

[*P40] I agree with the Court that the issues in this
case turn on the application of the statute of limitations
and interpretation of the effect of a statutory amendment.
Homestake Mining Co. v. Sputh Dakota Subsequent In-
Jury Fund, 2002 8D 46, P12, 644 NW.2d 612, 616. As
such, both applications are reviewed by this [¥*¥21]
Court de novo giving no deference to the circuit court's
conclusions of law, /d.

[*P41] As this Court has often stated, “the purpose
of a statute of limitations is speedy and fair adjudication
of the respective rights of the parties." Peterson v.
Hohm, 2000 SD 27, Pl4, 607 NW.2d 8, 12 (quoting
Minn. v. Dogse, 501 N.W.2d 366, 370 (5D 1993)) (citing
Jiricek v. Woonsocket Sch, Dist. #55-4, 489 N.W.2d 348,
350 (SD [992), Merkwan v. Leckey, 376 N.W.2d 52, 53
(SD 1985); Burke v. Foss, 334 NW.2d 861, 864 (5D
1983); Chipperfield v. Woessner, 84 SD 13, 14, 166
N.W.2d 727, 728 (1969)). The statute of limitations in
workers compensation cases is jurisdictional in nature, as
making a timely claim is an essential element of the right
to compensation. Klein v. Menke, 83 SD 311, 517, 162
N.W. 24 219, 222 (1968) (citation omitted).

[*P42] It is a "well established principle that stat-
utes of limitation applicable to suits {or claims] against
thg government are conditions attached to the sovereign's
copsent to be sued and must be strictly construed.”
Kidiger v. United States, 339 F.2d 317, 320 (3vd Cir
15?5?;6) [¥##%22] (citing Sorigno v. United States, 352
Uls. 270, 276, 77 5. Ct. 269, 273, 1 L. Ed. 2d 306, 311

(1937} (holding statute of limitations should not be equi~

tably tolled for taxpayer who filed a refund claim after
the applicable statute of limitations). The United States
Supreme Court has stated that the remedy of equitable

457-38. The docirine Nas niever beer applied to'a "garden

variety claim of excusable neglect." /d.

[*P43] Despite the favor with which statute of [imi-
tations defenses are met in the courts, an additional ex-
ception to their harsh outcome may be appropriate when
a plaintiff [#*%23] acts "with 'wtmost diligence,’ only to
find himself caught up in an arcane procedural snare.”
Warren v. Department of Army, 867 F.2d 1156, 1160
(8th Cir 1989). In Warren, the pro se plaintiff filed his
complaint within the time requirements of the applicable
statute of limitations, but due to confusing language in
the procedures provided to the plaintiff by the govem-
ment, the plaintiff did not name the correct government
official as the defendant. Id.-ar /157-58. The case was
dismissed by the lower court, but reversed by the Eighth
Circuit using the doctrine of equitable tolling. /d. at
1160-61. That court was careful to note that Warren was
not a case of imprudent legal practice, but rather confu-
sion on the part of a pro se plaintiff crealed by the gov-
grnment itself. fd.

[*P44] Imprudent legal practice is not reasonable
conduct sufficient to invoke equitable [**206] tolling.
Peterson, 2000 SD 27, P16, 607 N.W.2d at 13 (quoting
Braaten v. Deere & Company, 1997 ND 202, 569
N.W.2d 563, 564 (ND 1997). When the doctrine has been
applied in favor of the plaintiff in South Dakota, the
plaintiff has been victimized by [***24] active, fraudu-
lent conduct on the part of the defendant. See Smith v.
Neville, 539 N.W.2d 679, 682 (SD 1995) {holding equi-
table tolling applied when state and state's insurance ad-
Jjuster engaged in affirmative conduct that would have
led a reasonable person to believe the state had recsived
timely notice of the claim).

[*P45] 1 agree with the US Supreme Court that the
doctrine should apply no further when the defendant is
the government than when the defendant is a private liti-
gant. Without active fraud or concealment on the part of
the government, the doctrine of equitable tolling should
not act to subvert the clear intent of the legislature when
enacting a statute of limitations.

[¥P46] Insurers in the present case fall outside the
two situations in which the US Supreme Court has em-
ployed the doctrine of equitable tolling. Insurers did not
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timely file within the 90-day period as required by the on the part of the government to induce Insurers into
pre-1999 version of SDCL 62-4-34.1. Wor did the gov- missing the 90-day filing deadline, an esssntial element
ernment engage in any deceptive conduct to trick Insur- necessary to invoke equitable tolling,

ers into missing the statute of limitations. Despite the

# "
absence of fraudulent or active conduct on the part of know[ ::‘3] ngggzzitsl:i;t?sregg;lz:t:gy ;2 ;f:;ulgésf
ke e
lsrgtir:e};: Court focused on [***23] the diligence of the South Dakota Second Injury Fumd, 2002 8D 46, 644

N.W.2d 612, would re-open the door for SIF claims, But
[*P47] T fail to see how Insurers acted with the in Homestake, the plaintiffs were without remedy for
"utmost diligence” in the present case. In their brief, In- failure to adhere to the statute of limitations contained in
... .surerg make much of the background of the two claims _ SDCL §2-4-34.1. ' We cannot now. judicially legislae a
examiners involved in the eight claims at issue, and their remedy for Insurers given their failure to adequately in-
reliance on copies of the South Dakota code provided by vestigate and comply with the same provisions in SDCL
their employer, Risk Administration Services. (Appellant 62-4-34.} that cost Homestake its apportunity to recover
Br. at 14). One clerk was a high school graduate, and the from the SIF,
other had an associate degree. /d. Insurers would have

this Court beligve that "utmost diligence" for Risk Ad- 4 In Homestake Mining Co. v. South Dakota
ministration and Insurers amounted to two hardworking Second Injury Fund, this Court held that statute
employees, without legal training, determining how to of Himitations for 3IF claims in effect at the time
interpret revisions to SDCL 62-4-34.7, For the term "ut- of the injury, not at the time the claim arose, gp-
most diligence” to have any meaning in this context, In- plied. 2002 SD 46, 644 N.W.2d 612

surers must have at the very least had legal counsel at- ‘ " ,

tempt to discern the correct course of action with regard [***27] [*P30] [**207] While the outcome may

1o the SIF claims. This, Insurers failed to do and now seem harsh ;O Dak_ota 'll;ruck quewrltgrs, the Dep;art}
wish to assert that they acted with "utmost diligence" in meln t correct y applied the provisions of SDCL 612"4' .
attempting to process their SIF claims, _ to Insurers claims. For the above reasons I would affirm
the trial court * and therefore respectfully dissent.
[*P48] Insurers' conduct at best approaches the

level of "garden variety excusable neglect” held insuffi- 5 lagree with the Court that the equitable estop-
clent to invoke equitable tolling in frwin [***26] | and at pel issue is without merit.

worst a complete failure to obtain legal advice on how to * - e

process SIF claims given the changes in the statutory [*P51] ZELL, Circuit Judge, joins this dissent.

scheme. More importantly, there was no active conduct

amg

AAT— e megs
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Background: Resident of housing development
sought a permanent injunction against neighbors,
seeking to enforce a restrictive covenant against mo-
bile homes. The Seventh Judicia! Circuit Court, Fall
River County, Janine M. Kern, J., denied resident's
request for permanent injunction. Resident appealed,

Holdings: The Supreme Court, Meierhenry, 1., held
that: :

{1) manufactured home fell within restrictive cove-
nant's prohibition on using a mobile home as a resi-
dence, and thus resident was entitled 1o a permanent
injunction, and

(2) resident purged himself of unclean hands and,
thus, was not precluded from seeking injunctive re-
lief. :

Affirmed in part, reversed in paii and remanded,

West Headnote_:s

[1] Injunction €1

212kl Most Cited Cases

Granting or denying an injunciion rests in the sound
discretion of the trial court.

[2] Appeal and Error €946
30k946 Most Cited Cazes

[2] Appeal and Error €52954(3)

k954( 1) Most Cited Cases
Appellate court will not disturb a ruling on injunctive
rélief unless it finds an abuse of discretion; an "abuse
of discretion” can simply be an error of law or it
might denote a discretion exercised to an unjustified

T 30K8E2(2) Mgst Cited Cases T
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purpose, against reason and evidence.

131 Appeal and Error €7842(2)

[31 Appeal and Error €1024.2

30k1024.2 Most Cited Cases

In reviewing trial court's decision regarding injunc-
tive relief, appellate court reviews the trial court's
findings of fact under a clearly erroneous standard,
but gives no deference to the trial court's conclusions
of law.

{41 Appeal and Error €~7893(1)

30k893(1) Most Cited Cases

Interpretation of a covenant is a legal question which
appellate court reviews de novo.

[5] Appeal and Error €949

30k949 Most Cited Cases

Equitable determinations are reviewed only for abuse
of discretion.

6] Covenants €269(1)
108k69{1) Most Cited Cases

{61 Injunction €=62(1)

212k62(1) Most Cited Cases

Manufactured home fell within restrictive covenant's
prohibition on wsing a "mobile home" as a residence
in housing development, and thus resident of housing
development was entitled to a permanent injunction
against neighbors who sought to move a mobile
home onto their lot; term "manufactured home" re-
placed the term "mobile home" in modern parlance.

[7] Covenants €249

108k49 Most Cited Cases

When interpreting the terms of a restrictive covenant,
courts use the same rules of construction applicable
to contract interpretation.

[8] Contracts €~143(2)
95k143(2) Most Cited Cases
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A contractual term is ambiguous if it is reasonably
capable of being understood in more than one sense.

[9] Covenants €21

108k21 Most Cited Cases

A covenant is ambiguous if there is genuine uncer-
--tainty-as-to-which-of two ormore-meanings-is correct:

{10] Covenants €21

108k21 Most Cited Cases

A finding of ambiguity in a covenant requires more
than the disagreement of two parties as to the mean-
ing of a term.

[11] Covenants €21

108k21 Most Cited Cases

Faiture to define a term in a covenant does not auto-
matically create ambiguity.

[12} Covenants €749

108k49 Most Cited Cases

Guidance as to the plain and ordinary meaning of a
term in a restrictive covenant may come from statu-
tory definitions.

{13} Covenants €21

108k21 Most Cited Cases

Plain, ordinary meaning of a term in a covenant may
be gleaned from statutory definitions.

[14] Equity €265(1)

[50k65(1) Most Cited Cases

Resident of housing development who had temporar-
ily placed a motor home on his lot, in violation of
restrictive covenant, purged himself of unclean hands
and, thus, was not prectuded from seeking injunctive
relief against neighbors who sought to move a mobile
home onto their lot, resident's offensive act was
committed and remedied long before issue in this
case arose.

k151 Appeal and Error €949
30k949 Most Cited Cases

ﬁ‘lal court's determination that iitigant purged him-

j&lf of unclean hands would be reviewed under an
dBuse of discretion standard.

116} Equity €=65(1)
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150K65(1) Most Cited Cases

"Doctrine of unclean hands" requires that a party
seeking equity must act fairly and in good faith.

*578 Patrick M. Ginshach, Heather M. Sudbeck of
Farrell, Farrell and Ginsbach, Hot Springs, South
Dakota, for plaintift and appeltant.

Timothy L. Thomas of Thomas, Nooney, Braun,
Solay & Bernard, LLP, Rapid City, South Dakota, for
defendants and appellees.

MEIERHENRY, Justice.

(1 L.} Marvin J. Halls (Halls) sought a permanent
injunction against Jerry and Janet White (Whites) to
enforce a restrictive covenant prohibiting the use of a
mobile home as a temporary or permanent residence
in a housing development. Whites claimed that the
covenants do not prohibit moving a "manufactured
home" onto their lot because the definition of "mobile
home" is different from and does not include "manu-
factured home." Whites also claimed that Halls
should be denied equitable relief because of unclean
hands. Based on the evidence, the trial court found
Halls could seek equitable retief, however, the court
denied the relief. The court determined that the defi-
nition of “mobile home" as used in the restrictive
covenant did not preclude Whites from placing their
manufactured home on the lot. We affirm the trial
court's determination that Halls could seek injunctive
relief, but we reverse the denial of the permanent
injunction. :

FACTS

{7 2.] Gary and Meredith Shelstead established the
Pine Haven development in 1974 along with Malon
and Katherine Anderson. Pine Haven included twenty
lots which were subject to certain covenants and re-
strictions running with the *579 land. [FN1} On No-
vember 29, 2004, Whites, as buyers, and Gary and
Meredith Shelstead, as sellers, signed a purchase
agreement for a Pine Haven lot. Whites' offer, how-
ever, was contingent on whether they would be al-
towed to place a manufactured home on the lot. Gary
Shelstead (Shelstead) agreed to that contingency.

EN1. The covenants, which were recorded in
1976, included 17 numbered provisions pre-
ceded by a preambtle. Whites' structure did

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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not violate any of the other provisions. The
preambie deciares that ihe purpose of the
covenants was for "enhancing and protecting
the value, desirability, and attractiveness of
the lands and every pari thereof"” Other re-
strictions limited certain iots to single family

_units not exceeding . two_stories, _garages.

were limited to housing no more than three
cars, either attached or separate, Storage and
pet structures were allowed on the lots. Total
structures were limited to four per lot, in-
cluding the dwelling. A one-story dwelling
had to measore at least 1300 square feet; a
two story dwelling had 10 be at least 1500
square feet. Placement of the family dwell-
ing had to be on concrete or cement block
foundation and had to be a minimum 24 feet
long. Horses, cows and sheep were allowed
on each home site, "but 210 more than three
animals [ ] allowed on any one lot," unless
the animals were 4-H or FFA projects and
cared for properly. Swine, unless kept as 4-
H or FFA project, and poultry, kennels, billy
goats or boarded horses were not allowed.
All lots with large animazls had to be fenced
to comply with SDCL 43-23-4. Other provi-
sions involved set backs, garbage disposal,
sewage disposal and culverts. The provi-
sions rain with the land and "were binding on
all parties and all persons claiming under
them for a period of thirty years from the
date the[ ] covenants {ware] recorded.” After
thirty years, covenants would be "automati-
cally extended for successive periods of ten
years unless an instruracnt signed by a ma-
jority of the then owners of the lots had[ ]
been recorded, agreeing to change said
covenants in whole or in part,”

[T 3.] Whites closed on the prozerty in early 2005.
Shortly thereafter they began the process of moving
the home onto the lot. This prompted Halls, a resident
IQf Pine Haven, to seek injunctive relief against
"“Whites. Halls sought to enforce the Pine Haven
fdpvenants' restriction” against mobile homes. Halls
blaimed that Whites' manufactirzd home fell within
lale "mobile home" resiriction of the covenants. The
trial court granted 2 ismporary restraining order in
Halls' favor. After a hearing, however, the trial court

Page 3

dissolved the temporary restraining order and denied
Halls' request for a permanent injunction. Hails ap-
peals that determination and presents for review the
following issue:
Whether the trial court erred in holding that the
Pine Haven covenants allowed Whites to place a
manufactured home on their lot...

STANDARD OF REVIEW
(1203341051 [§ 4.1 Our review of a trial court's
decision regarding injunctive relief is well estab-

~ lished:

Granting or denying an injunction rests in the
sound discretion of the trial court. We will not dis-
turb a ruling on injunctive relief unless we find an
abuse of discretion. An abuse of discretion can
simply be an error of law or it might denote a dis-
cretion exercised to an unjustified purpose, against
reason and evidence.
Hendrickson v. Wagners, Inc., 1999 8D 74, 9 14, 598
N.W.2d 507, 510-11 (quoting Knodel v. Kasse! Twp.,
1998 SD 73, 4.6, 581 N.W.2d 504, 506) (citations
omitted). In doing so, we review the trial court's find-
ings of fact under a clearly erroneous standard, but
we give no deference to the trial court's conclusions
of law. Jd, $9. 598 N.W.2d at 509 {citations ornitted).
The interpretation of a covenant is a legal question
which we review de novo. Harksen v, Peska, 1998
SD 70. 9111, 581 N.W.2d 170, 173. Equitable deter-
minations, however, *580 are reviewed only for
abuse of discretion, Adrian v. McKinnie 2002 SD 10,
19,639 N.W.2d 529, 533.

DECISION

Applicability of Covenants to Whites' Manufactured
Home

[6] [ 5.] The covenant provision at issue is entitled,

"Mobile Homes, Trailers and Basement Houses Pro-

hibited." It provides:
No mobile home or trailer or basement house shall
be used as a residence at any time, either temporary
or permanent, on any of the lots in the above de-
seribed subdivision. No mobile homes, excepting
utility or camping trailers, may be stored on any
lot.

The trial court found ambiguity in the term "mobile

home" because it was not defined elsewhere in the

covenants. Consequently, the trial court looked be-

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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yond the document to the statutory definitions of
"mobile home" and "manufactured home." In addi-
tion, the trial court considered Shelstead's intent
when drafting the covenants as well as testimony
from realtors and contractors. Shelstead testified that
he used the term "mobile homes" to mean pull-behind

__campers and self-contained motor homes. Construing

the restrictive covenant strictly in favor of fee use of
property, the trial coutt concluded that covenants did
not apply to Whites' "manufactured home." [FIN2

FN2. Whites' home clearly falls within the
statutory dﬂﬁnition of "manufactured
home." See infra § 12. It consisted of two
14-feet-wide sections which were 72 feet
long. Those sections were built on perma-
nent chassis and they included plumbing,
heating, air conditioning, and electrical sys-
tems. Once erected on Whites' Pine Haven
lot, the home consisted of 1989 square feet.
The mechanisms used to haul the home to
Pine Haven, including the wheels and the
axels, were not included in the purchase
price and were removed once the home was
placed on its foundation, which consisted of
concrete block footings and concrete piers,
All the documentation concerning Whites'
home refers to it as a "manufactured home."

[1 6.] Halls claims that the trial court erred in finding

ambiguity in the term "mobile home" and should
have applied the ordinary meaning set out in the
South Dakota statutes in effect at the time the cove-
nants were written in 1976. Alrernatively, Halls ar-
gues that if the term is found ambiguous, it shouid be
construed against the preparer and in favor of the
testimony of several witnesses who testified that the
commonly accepted definition of "mobile home" was
the 1976 statutory definition. Under either scenario,
Halls maintains that Whites' manufactured home falls
within the covenant's prohibition of using a "mobile
home" as a residence and that our decisions in
Farnam v. Evaps. 306 N.W.2d 228 (8.D.1981), and
K_z_;qhn v, Eooleston. 334 N.W.2d §70 (5.1D.1983),
~f:bntr01.

L 71(81[93[10} [ 7.} When interpreting the ierms of a
restrictive covenant, we use the same rules of con-
struction applicable to contract interpretation. See
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Harksen, 1998 SD 70, 41.11-20, S8] N.W.2d a} 173-
74. A term is ambiguous if it is reasonably capable of
being understood in more than one sense. Piechowski
v, Case, 255 N.W.2d 72, 74 (8§.1.1977). Thus, a
covenant is ambiguous if we have "a genuine uncer-
tainty as to which of two or more meanings is cor-

L

_(c1tat10n omitted). A ﬁndmg of amb1gu1ty, howeverr

requires more than the disagreement of two parties as
to the meaning of a term. /4. (citation omitted). We
have said, "[u]nder the Plain Meaning Rule, if a term
‘appears to be plain and unambiguous on its face, its
meaning must be determined *581 from the four cor-
ners of the instrument without resort to extrinsic evi-
dence of any nature.' * [d. (citation omitted).

{11][12]{13] [q 8.] The provision in the covenant
clearly prohibits using a mobile home as 2 residence.
It specifies that "[n]o mobile home ... shall be used as
a residence at any time, either temporary or perma-
nent, on any of'the lots in the above described subdi-
vision." Because the term "mobile home" was not
defined in the covenant, the trial court determined the
term was ambiguous. Failure to define a term in a
covenant, however, does not automatically create
ambiguity. We have said that a term is not ambiguous
if "the term ... has a plain and ordinary meaning and
that meaning can be defined." Spring Brook dcres
Water Users Ass'n. Ing. v. George, 505 N.W.2d 778,
780 (8.D.1993). Guidance as to the plain and ordi-
nary meaning of a term in a restrictive covenant may
come from statutory definitions. Cf Divich v. Divich
2002 SD 24, 99 12-13, 640 N.W.2d 758, 762 (relying
on the statutory definition of "benefit" in determining
that the term had a plain and ordinary meaning as
used in a divorce stipulation). Other courts have re-
lied upon statutory definitions to determine the plain
and ordinary meaning of an undefined word in a re-
strictive covenant. See, e.g., Adult Group Props., Lid.
v. fmler, 505 N.E.2d 459, 465-66 (Ind.Ct.App.1987}
(considering definitions from case law, statutes, and a
legal dictionary when interpreting the term "family"
in a restrictive covenant); Newman v. Wittmer, 277
Mont. 1, 8-9. 917 P.2d 926. 930-31 (1996) (determin-
ing that a sentence in a resttictive covenant which
prohibited mobile homes to be used as a residence
was not ambiguous); Hill v. Cmiyv. of Damien, 12]
N.M. 353, 359-60, 911 P.2d 861, 867-68 (1996)
{considering the definition of "“family" in zoning or-
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" dinances when interpreting that undefined term: in a
restrictive covenant); LuMac Dev. Corp. v. Buck
Point Lid, P'ship, 61 Ohio App.3d 538, 573 N.E.2d
681. 685- 86 (1988) (consulting the statutory defini-
tion of "house trailer” which existed when covenants
were drafted in order to determine if a "manufactured

_home" constituted a "house trailer” under restrictive
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home safety standards, the federal government did
the same. As a part of the Housing and Community
Development Act of 1974, Congress enacted the Na-
tional Mobile Home Construction and Safety Stan-
dards Act of 1974, which sought "to reduce the num-
ber of personal injuries and deaths and the amount of
insurance costs and property damage resulting from

covenants). Thus, the plain, ordinary meaning of a
term in a covenant may be gleaned from statutory
definitions. Consequently, we tum our atfention to
the term, ™“mobile home," as established by South
Dakota and federal [aw.

9 9.1 At the time the Pine Havern covenants were
drafted, South Dakota law defined the term "mobile
home." See Farnam, 306 N.\W.2d at 229-39 (sstting
forth the statutory definition of "mobile home"). The
term first appeared in South Dakota law in 1973, At
that time, the statutory definiion provided:
"Mobile home," a moveable or portable unit, de-
signed and constructed to be towed on its own
chassis (comprised of frame and wheels), and de-
signed to be connected to utilities for year-round
occupancy. The term shall include: (a) units con-
taining parts that may be folded, collapsed or tele-
scoped when being towed and that may be ex-
panded to provide additional cubic capacity; and
{(b) units composed of two or more separately tow-
able components dssigned to te joined into one in-
tegral unit capable of being separated again inte the
components for repeated towing. The term shal! in-
clude units designed to be used for residential,
commercial, educational or industrial purpcses, ex-
cluding however, recreational vehicles as defined
in this Act.
1973 SD Laws ¢h. 216, § 1. The "Act" refexred to in
the statute defining "mobile home" is the South Da-
kota Mobile Home Safety Act, 1973 8D Laws ch.
216. Along *582 with defining "mobile home,” the
South Dakota Mobile Home Safety Act established
safety guidelines applicable to the sale or rental of
mobile hores in South Dakota. See 1973 SD Laws
ch. 216, §§ 2-16. The state agency then known as the
Bgpartment of Commerce and Consumer Affairs was
rasponsible for administering those guidelines. See
z'd The Mobile Home Safety Act was ccdified in
(hapter 3d-34A of the South Dekata Codified Laws.

{§ 10.] One year after South Dakota adopted mobile

mobile home accidents and to improve the quality
and durability of mobile homes" by establishing
"federal construction and safety standards for mobile
homes" and authorizing "mobile home safety re-
search and development.” Housing & Community
Development Act of 1974, Pub.L. No, 93- 383, §§
601-02. 388 Stat. 633 (1974) (codified at 42 USC
5401). Like the South Dakota enactment, the federal
act provided a definition of mobile home:
"Mobile home" means a structure, transportable in
one of more sections, which is eight body feet or
more in width and is thirty-two body feet or more
in length, and which is built on a permanent chassis
and designed to be used as a dwelling with or
without a permanent foundation when connected to
the required utilities, and includes the plumbing,
heating, air-conditioning, and electrical systems
contained therein,
Id. § 603(6) (codified at 42 USC 5402). Neither the
South Dakota Mobile Home Safety Act nor the Na-
tional Mobile Home Construction and Safety Stan-
dards Act of 1974 contained a definition of the term
"manufactured home."

[ 11.] In 1980, however, Congress amended the
National Mobile Home Construction and Safety
Standards Act of 1974 so as to change all uses of the
term "mobile home" to "manufactured home." Hous-
ing and Community Development Act of 1980,
Pyb.L. No. 96-399, § 308(c)(43-(5). Thus, the defini-
tion of "mobile home" established by Congress in
1974 became the definition of "manufactured home,"
and the federal standards ceased to refer to “mobile
home." The Conference Report of the United States
House of Representatives recognized the name
change when it stated that "[i]t is expected that for a
reasonably brief transition period the term 'mobile
home' may have to be used interchangeably with the
term 'manufactured home.' " HR Conf. Rep. No. 96-

1420, at 129 (1980), reprinted in 1980 USCCAN
3617, 3674.
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i9 12.1 South Dakota followed suit in 1982, That
year the Legislature deleted the definition of "maobile
home" from SDCL 34-34A-1 and added a definition
of “manufactured home." 1982 SD Laws ch. 361, § 1.
The definition of "manufactured home" reflected the
definition provided by federal law for the same term-
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turer voluntarily files a certification required by the

secretary and complies with the standards estab-

lished under [Chapter 34-34A],
SDCL_34-34A-1.1._[FN3] Thus, the structure for-
mally referred to as a "mobile home," in effect, was
renamed "manufactured home."

plied to "mobile home." See id. In relevant part, the
1982 enactment provided that as used in Chapier 34-
34A, the terms "manufactured home” and "home"
mean:

[A] structure, tratisportable in one or more sections,

which is eight body feet or more in width or forty

body feet or more in length in the traveling mode,
or is three hundred twenty or more square feet
when erected on a site; which is built on a perma-

nent chassis and designed *583 to he used as a

dwelling, with or without a permanent foundation,

when connected to the required utilities; and which
contains the plumbing, heating, air conditioning
and electrical systems therein. The term includes
any structure which meets all the requirements of
this subdivision and any other structure which has
been certified by the secretary of housing and ur-
ban development.
1982 8D Laws ch. 267, § 1. Significantly, the session
law which amended SDCL 34-34A-1 was titled, "An
act to revise mobile home safety requirements in ac-
cordance with the national manufactured housing
construction and safety standards program." 1982 8D
Laws ch. 267 (emphasis added): In 1990, the defini-
tion of "manufactured home" was moved to SDCL
34-34A-1.1. The changes made in 1990 are still in
effect today, and the statute currently provides:

A manufactured home is a structure that meets the

foliowing requirements:

(1) It is transportable in: one or more sections;

(2) Its body is eight or more feet wide or forty or

more feet long in the raveling mode or it oceuples

three hundred twenty or more square feet when
erected on a site;

(3) It is built on 2 permanent chasais;

{4) It is designed to be used as a dwelling with or
p:without a permanent foundation when it is con-
+ nected to the required utilities.

*The term includes the plumbing, heating, air condi-
l'i ltioning, and electrical systems contained in the
‘structure. The term also includes any structure that
meets all of the requivements of this section except
the size requirements and for which the manufac-

FN3. The same definition of "manufactured
home" exists in the motor vehicle licensing
statutes at SDCL 32-3-1(6).

[ 13.] Several other courts have also noted the evo-
lution of the terms "house trailer," "mobile home,"
and "manufactured home" when considering the
meaning of those terms. See, e.g., White v. McGowen,
222 S.W.3d 187, ----, 2006 WL 62131 (Ark.2006);
Wiimoth v, Wilcox, 734 8. W .2d 656, 658 {Tex.1987);
Carr v._Michael Motors, Inc, 210 W.Va, 240, 246

47, 557 S.E.2d 294, 300-0t (2001). As one court

stated,

[Tihe term "house trailer” acquired an undesirable
connotation resulting in a concerted effort by the
industry to change its image. In the late 1960's the
term "mobile home" began to replace the term
"house trailer.” In the late 1970's the industry ap-
plied the term "manufactured home" to the prod-
ucts, replacing the name "“mobile home."

Wilmoth. 734 S.W.2d at 658. Another court stated,
"We use the term 'mobile home' interchangeably
with the term 'manufactured home,' while ac-
knowledging that the construction of mobile homes
has improved greatly over the past thirty years,
However ... 'Even though mobile homes have a
more pejorative connotation than manufactured
housing, it is merely a rose by another name.""

McCollum v. City of Berea, 53 S.W.3d 106, 107 n. |

(Ky.CLADD. 2000},

[ 14.] The evolution of the term "mobile home” is
instructive in this case. It *584 appeas, as other
courts have pointed out, that the term "manufactured
home" has replaced the term "mobile home" in mod-
ern parlance. "Mobile home," as defined in South
Dakota in 1976, included "a moveable or portable
[residential] uvnit, designed and comstructed to be
towed on its own chassis (comprised of frame and
wheels), and designed to be connected to utilities for
year-round occupancy." See Farnam, 306 N.W.2d at
229-30. It included "units composed of two or more
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separately towable components designed to be joined
into one integral unit capable of being separated
again into the components for repeated towing." See
id. The definition of “manufactured home" in the
current statute is very similar. See SDCL 34-34A-1.1.
A "manafactured home" is a dwelling strocture that

_is transportabie in one or more sections” "is builton

a permanent chassis,” costains "the plumbing, heat-
ing, air conditioning, and electrical systems," and is
"designed to be used as a dwelling with or without a
permanent foundation when it is connected to the
required utilities.” SDCL 34-34A-1.1. The Pine Ha-
ven covenaunts clearly sought to exclude "mobile
homes." In light of the evolution of the term, we are
convinced that the plain, ordinary meaning of "mo-
bile home" as used in the restrictive covenant now
includes "manufactured homes."

[9 15.] Whites argue, however, that their home is not
a "mobile home" because that term maintains a mean-
ing separate from "manufactured home" under South
Dakota law. While Whites are cosrect that the term
"mobile home" still appears in other sections of the
South Dakota code, it no longer appears in the sec-
tion of the law which sets forth the safety standards
applicable to such homes, SDCL Chapter 34-34A.
[FN4] In fact, for a period of time the term was com-
pletely removed from the statutes. In 1982, the term
"mobile home” and s definition in Chapter 34-34A
were replaced by the term "manufactured home" and
its definition under federal law. In 1985, an act by the
Legislature to correct minor errors and inconsisten-
cies reinserted the definition of "mobile home" into
SDCL 34-34A-1. 1985 SD Laws ch. 15, § 42. In
1990, however, that definition was again removed.
1990 SD Laws ch. 278 {entitled "An act to revise
provisions relating to manufactured homes and to
provide for the promulgation of certain rules"). Since
1990, the term "mobile home" has not appeared in
Chapter 34-34A.

FN4. Currently, the definition of "mobile

home" appears in two places in the code,

i both of which lie within the motor vehicle
y statutes, Tifle 32, See SDCL 32-3-1; SDCL
' 32-7A-1. Tt appears i SDCL 32-3-1(8) and
provides the definition of "mobile homs" for
purposes of chapter 32-3 (Title Registration,
Liens and Transfers), chapter 32-3A (Title,

= .
 a—
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Registration and Taxation of Boats), chapter
32-4 (Theft and Misappropriation of Vehi-
cles}, chapter 32-5 (Annual Registration and
License Plates), chapter 32-5A (County
Wheel Tax), and chapter 32-5B (Excise Tax
on Motor Vehicles). Additionally, it appears

nition of "mobile home" for purposes of
chapter 32-7A (Dealers and Manufacturers
of Manufactured Homes and Mobile
Homes).

[ 16.] Even if we were to look to the current statu-
tory definition of "mobile home" in the mator vehicle
statutes, we cannot say that Whites' manufactured
home falls outside that definition. The characteristics
of Whites' home are virtually indistinguishable from
the home at issue in Farnam. which we found to fall
within the original definition of "mobile home." See
306 N.W.2d at 229-30. It therefore follows that the
covenants preclude the placement of Whites' manu-
factured home on the Pine Haven lot. The trial court's
ruling to the contrary was in error.

Unclean Hands

14][15]3 {4 17.] Whites argued to the trial court that
Halls was not entitled to *585 injunctive relief be-
cause of the doctrine of unclean hands, They claimed
that Halls breached the covenants when he placed a
mobile home on his lot during construction of his
current home. The trial court determined that Halls
purged himself of unclean hands. We review the trial
court's determination under an abuse of diseretion
standard. Adrian, 2002 SD 10, 9 9. 639 N.W.2d at
533. Under the facts of this case, we cannot say that
the trial court abused its diseretion,

1161 19 18.] We have recognized the doctrine of un-
clean hands which requires that "[a] party seeking
equity must act fairly and in good faith." Actien
Mech., Inc. v. Deadwood Historic Pres. Comm'n,
2002 SD 121, 4 26, 652 N.W.2d 742, 7351, In the
same vein, we have stated that "the right to enforce
restrictive covenants may be lost." Voughn, 334
N.W.2d at 873. None of our cases, however, consider
whether unclean hands have been purged. Under that
concept, "[i]f a person guilty of unconscionable or
wrongful conduct purges himself or herself by ade-
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quate and effective renunciation and repudiation, the
right to relief will be restored." 27A Am. Jur. 2d Eg-
uity § 135; see also Beavers v. Walters, 537 N.W.2d
647. 651 (N.D.1993) (stating that "one who purges
himself of his wrongdoing will have his right to relief
restored” and finding that parties purged themselves

715 N.W.2d 577, 2006 SD 47
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__of wrongdoing when they reached a setflement with

another party).

{1 19.] The only discoverable case which applies this

doctrine in the context of restrictive covenants is
Stewart v,  Jackson, 635 NE2d 186
(Ind.Ct.App.1994). In that case, the plaintiffs sought
to preciude their neighbors from operating a home
day care by invoking covenants barring both nonresi-
dential and commercial uses of property. Jd. at 188,
The plaintiffs had previcusly operated two businesses
in their home, and they admitted doing so violated
the covenants. Jd. at 188-89. The court found, how-
ever, that the plaintiffs purged their wrongdoing by
ceasing business operations in their home. /d. at 190,

(1 20.] In this case, Halls admitted that he placed a
motor home on his Pine Haven lot on a temporary
basis, and he testified that his adjoining landowners
agreed to his action. Halls admitted, however, that he
did not get Shelstead's approval, even though Shel-
stead owned most of the Pine Haven lots at that time.
Halls never admitted his actions violated the cove-
nants, but like the plaintiff in Stewars, he quit violat-
ing the restrictive covenants. Halls' offensive act was
committed and remedied long before the issue in this
case arose. Under the facts of this case, we cannot
say that the trial court abused iis discretion by not
precluding Halls from seeking equitable relief.

{9 21.] Whites' other arguments challenging the va-
lidity and enforceability of the covenants are without
merit. We reverse and remand for the trial court to
enter a permanent injunction in conformity with this
opinion.

(1 22.] GILBERTSON, Chief Justice, and SABERS
ahil KONENKAMP, Justices, and WILBUR, Circuit
Jigige, concur,

b
(K.23.] WILBUR, Circuit Judge, sitting for ZINTER,
Justice, disqualified,
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(2) city was not required to exhaust administrative
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ff 1.] Donna Ramsay (Ramsay), d/b/a DHR Design
Services, Itd. was convicted of three municipal
ordinance violations. She was convicted of
unauthorized construction of a structure on a public
sidewall, failure to obtain a building permit and
violation of a stop work order, Ramsay filed a motion
for a new tral, which the circuit court denied.
Ramsay appeals. We affirm.

FACTS

[1 2] The charges against Ramsay stem from
remodeling and renovations she was making to a
historic building in downtown Brookings, SD. The
building is referred to as the Old City Hall and Ol
Fire Hall. Ramsay began the interior remodeling in
2000. Later, as part of the construction, Ramsay built



a deck on one of the building's several entrances, The
deck was elevated approximately forty inches above
the public sidewalk and extended over the sidewalk
1.5 feet. All of the charges against Ramsay involve
the non-compliance of the deck with the City
building code and her failure to discontinue

..construction of the deck after the issuance of a stop.__ the City issued a stop work order. Ramsay.continued .

work order.

[ 3.] In 2000, Ramsay obtained a building pemit
from the City of Brookings. The City claimed the
2000 permit was valid for interior remodeling .only.
Ramsay testified that she believed the permit aiso
included plans for the outside deck. After working on
the interior renovations to the building, Ramsay
began construction of the deck in September, 2004.
She contacted the City of Brookings Building
Services Administrator, Gregory Miller, to inspect
the deck structure prior to completion. Miller
observed that the deck was protruding into the public
sidewalk area. Protrusions into public right-of-ways
are prohibited by the City code. Miller returned to his
office and reviewed Ramsay's 2000 building permit.
He concluded that the 2000 permit for interior
remodeling did not cover the non-attached external
deck. He advised Ramsay that she needed to apply
for a separate building permit for the deck. Ramsay
went to City Hall on September 15, 2004, to
complete the paperwork. At that time, the City
Engineer told Ramsay that a new permit would not be
approved if her building plan showed that the deck
would protrude onto the sidewalk. Ramsay's only
recourse was to request a variance from the City
Council.

(1 4.] Ramsay brought her petition for a variance
before the Brookings City Council on October 12,
2004, She was instructed by the Council to returmn on
October 26, 2004. The City Council neither granted
nor denied Ramsay a variance. The City Council
passed a motion “to instruct the city manager and
staff to define approval criteria in regards to
encroachments in the public right-of-way.” The City
dgproved Resolution No. 68-04 setting forth nine
crjteria for building in the public right-of-way on
I\';I[ovember 23, 2004,
i, .
*436 Y 5.] Ramsay was unable to meet the newly
- adopted criteria despite efforts to do so. Thus, she did

not obtain a permit or variance for the deck.
Nevertheless, she continued to build the deck without
a permit. The City Engineer sent several letters to
Ramsay informing her of the necessity of obtaining a
permit. Ramsay acknowledged that she received the
letters but failed to respond to them. In June, 2005,

construction of the deck after the issuance of the stop
work order. The City later filed charges against
Ramsay alleging that she had violated City
Ordinances by 1) unauthorized construction of a
structure on a public sidewalk, 2) construction
without a building permit, and 3) construction in
violation of a stop work order. Ramsay argued that
the City should be estopped from bringing charges
against her, She claims that an employee from the
City zoning and building department had worked
with her in the earlier stages of the building project
and that he had not told her of the necessity of getting
a separate permit for the deck. The circuit court
found Ramsay guilty of the charges. Ramsay appeals.
She claims the circuit court erred on two grounds: (1)
in convicting her when there was insufficient
evidence to warrant the convictions, and (2) in
denying her Motion for a New Trial.

Insufficiency of Evidence-Estoppel

{11 [1 6.] Ramsay argues the court erred in convicting
her because there was insufficient evidence to
warrant the convictions, In reviewing “the sufficiency
of the evidence on appeal in a criminal case, the issue
before this Court s whether there is evidence in the
record which, if believed by the [trier of fact], is
sufficient to sustain a finding of guilt beyond a
reasonable doubt.” State v. Bordeaux, 2006 SD 12,
6, 710 N.W.2d 169, 172 {citation omitted).

{2] [T 7.1 Ramsay's insufficiency of the evidence
claim relies on her estoppel defense. She claims that
the City was estopped from denying that the 2000
building permit covered the construction of the deck;
thus, the prosecution failed to meet the elements of
the charges against her. Ramsay claims that the
previous City Building Services Administrator, Ray
Froelich, worked with her and advised her on the
building renovations over the years and had not told
her she needed a separate permit for the deck or that
the deck did not comply with the building code.



Froelich was not called as a witness by either the City
or Ramsay. Ramsay also claimed that the
configaration and placement of the deck was
necessary to meet requirements of the American
Disabilities Act, Fire and Life Safety Codes and the
South Dakota State Historical Preservation Office.
Ramsay argues Froelich's actions induced her to alter

equitable estoppel exists is fully reviewable as a
mixed question of law and fact.” 7d. § 9.

{f 10.] Ramsay argues that estoppel applies because
her sitnation was similar to the facts in Even v. City
of Parker. Id 1§ 2-6. In Even, we held that the City

her position and to proceed with the construction of
the deck.

[ 8.] We have recognized the doctrine of equitable
estoppel against municipalities in our prior cases. See
Even v. City of Parker, 1999 SD 72, 19, 597 N.W.2d
670, 674.City of Rapid City v. Hoogterp, 85 8.D. 176,
179, 179 N.W.2d 15, 16 (1970); Tubbs v. Custer City,
52 8.D. 458, 218 N.W. 599 601 (1928); City of
Deadwood v. Hursh, 30 S.D. 450, 138 N.W. 1122,
1123 (i912); Missouri River Tel. Co. v. City of
Mitchell, 22 S.D. 191, 116 N.W. 67, 68 (1908). We
explained the estoppel doctrine as follows:

When considering the application of equitable
estoppel, each case is dependent on application of
the doctrine to the specific facis. When applying
the doctrine to municipal corporations in matters
pertaining to their governmental functions .... [tlhe
basis of its application ... is ... municipal officers ...
have  taken  some  affirmative  action
influencing®437 another which renders it
inequitable for the municipality to assert a different
set of facts. More than municipal acquiescence ...
should be required to give rise to an estoppel. The
conduct must have induced the other party to alter
his position or do that which he would hot
otherwise have done to his prejudice.

Even, 1999 SD 72, 12, 597 N.W.2d at 674 (internal
citations omitted).

31141 [ 9.] We also said we only apply estoppel
against public entities in “exceptional circumstances
to ‘prevent manifest injustice.” ” Jd. at § 11 (citations
gwitted). “The burden of establishing that such
ghceptional circumstances are present is on the party
geeking the protection of the doctrine.” Hoogterp, 85
$iD. at 180. 179 N.W.2d at 17. “[EJach case is
Eépendent on application of the doctrine to the
specific facts.” Even, 1999 8D 72, § 12, 597 N.W.2d
at 674. Our “scope of review as to whether an

of Parker-was-estopped-from-denying-the-existence of
a building permit for a pole-type garage granted to
Mr. Even. In that case, Even applied for a building
permit. He specified that he had purchased materials
for a pole-type garage unit. The City granted the
request. Four days later, the City discovered that it
granted the permit in error because the pole-type
garage units were not permitted by City ordinance.
The City revoked Mr. Even's permit and denied his
reapplication for a new permit. We affirmed the
circuit court’s finding that the City was estopped from
denying Mr. Even's permit. We determined in Even
that the City did not have a duty to tell Even that his
siructure would not comply with the zoning
ordinance, but did have a duty not to create the
impression of compliance and then withdraw
approval after Even had started to build the facility.
Id 9 14. We said,

The City did not have a duty to call to Even's
attention the fact he could not build a garage of
pole type construction under the terms of the
zoning ordinance, Nevertheless, the City may not,
through its agents, affirmatively create an
objectively reasonable impression in an applicant
that he has fully complied with all zoning
requirements and then proceed to withdraw
permission after the applicant has taken steps
towards construction which result in a substantial
detriment to the applicant,

1d. § 14 (citations omitted).

[] 11.] Ramsay argued that Froelich worked with her
for four vears without notifying her that the 2000
building permit did not aliow construction of the
deck. She further ¢laimed that Froehlich was actively
involved in the project and consulted with her
regularly. She claimed Froelich required her to make
costly changes and additions to the building in order
to comply with ADA and Fire and Life Safety Codes.
Froelich was not called to testify, allegedly because
he had retired. The only evidence concerning whether



Froehlich gave Ramsay “an objectively reasonable
impression™ that she had “fully complied with all
zoning requirements” came from Ramsay's own
testimony. She admits, however, that the plans for the
deck had changed from the original drawing
submitted with the 2000 permit application. Her

_testimony _concerning __Froehlich's _involvement ..~ to alter her position before beginning and proceeding ...

centered more on his advice on how to comply with
ADA and Fire and Life Safety Codes. In fact, her
testimony seemed to indicate that the deck had not
actually been approved by Froehlich*438 because
she testified that she started construction on the deck
sometime after Froehlich retired. Ramsay testified
that she initiated inspection of the deck after she
started building it in September of 2004. Miller, the
employee who inspected the deck, informed Ramsay
that she needed to get a permit because the 2000
permit did not include construction of the deck. At
that time, she did not disagree that she needed a
permit and proceeded to apply for one.

[ 12.] The trial judge ruled that the 2000 building
permit only covered internal fumishing or
remodeling. The court found that under the law,
Ramsay was required to get a second permit for the
deck. The court also denied the estoppel claim
finding that because Ramsay's building permit did not
cover the deck construction, the City had no duty and
could not be equitably estopped from asserting the
need for a second building permit. Although the

court's comuments on the record as to estoppel are

brief, we cannot say his conclusion on the issue was
in error. Ramsay bore the burden to bring forth facts
necessary to establish that the City (through its agent
Froehlich) had created “an objectively reasonable
impression” that Ramsay's deck plans had fully
complied with the building code. Her own testimony
does not support such a finding. Although she may
not have realized she needed a second permit for the
deck, she sought inspection from the City before she
finished the deck. At that point, Miller told her she
needed a second permit because the deck was not
attached to the building. It was when she atternpted to
htquire the second permit that her problems began.
What happened after that is not in dispute. The City
never granted her the permit for the deck. She
primitted she continued to build the deck without the
permit and in disregard of the stop work order.

[¥ 13.] Despite Ramsay's contention, the 2000
building permit on its face was limited to the interior
remodeling of the building. Neither the building
permit nor any other evidence indicates that the City
induced Ramsay to begin construction on the exterior
deck. Since the City's conduct did not induce Ramsay

with construction of the deck, Ramsay's equitable
estoppel defense fails. The circuit court did not err in
concluding the City was not estopped from denying
the existence of a valid building permit for exterior
construction.

Motion for a New Trial

[5] [ 14.] Ramsay also claims that the circuit court
erred by not granting her motion for a new trial. We
review denials of motions for a new trial under an
abuse of discretion standard. Stare v. Gehm, 1999 SD
82,912, 600 N.W.2d 535, 539.

[ 15.] Ramsay moved for a new trial pursuant to
SDCL  15-6-59(a){6). This statutory provision
provides that a new frial may be granted if the
evidence is insufficient to justify the verdict or if the
verdict is against the [aw. Ramsay argues the circuit
court abused its discretion because (1) the court
lacked jurisdiction over the case because the City
failed to exhaust the administrative remedies; and (2)
the court impermissibly required Ramsay to comply
with a retroactive City ordinance.

[61[71[8] [] 16.] Ramsay argues the circuit court
lacked subject matter jurisdiction because the City
failed to exhaust its administrative remedies prior to
filing the criminal complaints. Without subject matter
jurisdiction, any decision rendered by the court is
void. See Barnes v. Muatzner, 2003 SD 42, 910, n2,
661 N.W.2d 372, 375, n2. “Failure to exhaust
administrative remedies where required is a
jurisdictional *439 defect.” S.D. Bd. of Regents v.
Heege, 428 N.W.2d 535, 539 (S.D.1988).

(1 17.] Ramsay argues the City could not file criminal
charges against her until the City Council made a
final determination ¢n her petition for a variance,
Ramsay cites two cases in support of her argument
from other jurisdictions that have held that the
pending administrative proceedings are fatal to a



prosecution under these circumstances and deprive
the circuit court of jurisdiction. She cites Citv of
Woburn v. McNutt Bros. Egquipment Corp, 16
Mass.App.Ct. 236, 451 N.B.2d 437 (1983) and State
v. Anonymous, 36 Conn.Supp. 103, 413 A2d 134
{1980). Both cases are distinguishable. The holdings

___of the cases are based on Stat@._S_t_@mtg_w_pr_o_}Lis.i_Qr_l_S_____,,,.m__._su_spf:nd_e_dEN:Ramsay,arguesAthatshe.should_on]y,be___.__..

requiring the government to exhaust administrative
remedies before bringing criminal sanctions because
the illegality of the defendants' acts was contingent
upon the outcome of the administrative proceedings.
In both Woburn and Anonymous, Massachusetts and
Connecticut state adminisirative procedure codes
provided for exhaustion of remedies by city and local
goverpments,

[f 18] Unlike the law in Massachusetts and
Connecficut, the South Dakota Administrative
Procedures Act excludes cities, It applies to agencies
but in the Act's definition of “agency”, SDCL 1-26-
1), “any unit of local government” is specifically
excluded, SDCL 1-26-30." Under South Dakota
law, the City was not required to exhaust
administrative remedies. Thus, the circunit court had
subject matter jurisdiction over the criminal action.

ENI.Compare GL ¢ 40A, § 7 (“No action,
suit, or proceeding shall be maintained in
any court ... except in accordance with the
provisions of this section” where the
Woburn court stated “GL ¢ 40A, § 7
requires that local administrative remedies,
if available be exhausted before judicial
relief is sought; and Conn. Gen.Stat. s 47a-
68 (establishing administrative remedies)
where the court in Anonymous held {a]
{prosecution based upon municipal code
violations requires compliance with the
procedural due process requirements of the
code]” as applied to cities; withSDCL 1-
2630 providing: “A person who has
exhausted all administrative remedies
available within any agency or a party who
: is aggrieved by a final  decision in a
5 contested case is entitled to judicial review
|

under this chapter...”SeeSDCL 1-26-1(1)
{excluding local governments from
definition of agency).

[©] [ 19.] Ramsay also claimed in her Motion for a
New Trial that the circuit court lacked jurisdiction
because the Amended Judgment of Conviction
required Ramsay to comply with the City's
subsequently adopted criteria for a variance
{Resolution I:Io. 68-04) in order for her fines to be
required to comply with the laws in place at the time
she applied for the permits.

EN2. Ramsay's basis for her motion for a
new trial is lack of subject matter
jurisdiction. However, if the court lacks
jurisdietion to hear the matter, then a motion
for a new rial would not be the appropriate
remedy because the court would lack
jurisdiction upon remand as well.

{1 20.] Ramsay claims that because Resolution 68-04
was not passed until October 26, 2004, the court
erred in requiring compliance with the ordinance in
order for her fines to be suspended. Ramsay,
however, cites no authority to support her argument
that an erroneous sentence provision entitled her to a
new ftrial. Ramsay's argument ig directed at a
provision of the court's suspended sentence rather
than any trial error. The City's subsequently adopted
criteria in Resolution 68-04 were not the basis of her
charges nor did they enter into the court's finding of
guilt. The court merely gave Ramsay the option of
complying with the ordinance in his sentencing order.
If Ramsay could comply *440 with the criteria in
Resolution 68-04, then the court would not impose
her fines. Thus, we find no merit in her request for a
new trial based on the sentencing provision,

[10] [ 21.] Ramsay also alleges that the City passed
the ordinance in bad faith. She cites examples of
other Brookings residents who were previously
granted building permits allowing encroachments
onto public rights-of-way. At the time of Ramsay's
original application and the variances granted to other
residents, the City had no established criteria for
granting encroachments onto public rights-of-way.
Again, Ramsay cites no applicable authority
requiring a new trial under these circumstances, even
presuming the bad faith allegations were true 2%

EN3. Ramsay cites one case in support of



her argument. Whitehead Oil Cq, v. City of
Lincoln, 245 Neb. 660. 515 N.W.2d 390,
397 (1994) (holding new ordinances enacted
in bad faith cannot be retroactively applied).
However, the facts of this case are
distinguishable, and further, do not support
e granting_a_new _trial_when_the retroactive

ordinances were not a basis of guilt.

[] 22.] Therefore, the circuit court did not abuse its
digcretion in denving Ramsay's motion for a new
trial. We affirm the circuit court on all issues.

[7 23.] GILBERTSON, Chief Justice, and SABERS,
KONENKAMP, and ZINTER, Justices, concur.
8.D.,2007,

City of Brookings v. Ramsay

743 N.W.2d 433, 2007 8D 130




Page 1

» LexisNexis
LEXSEE 969 S.W2[) 945
BAPTIST MEMORIAL HOSPITAL SYSTEM, PETITIONER v. RHEA
SAMPSON, RESPONDENT
No. 97-0268

SUPREME COURT OF TEXAS

969 S.W.2d 945; 1998 Tex. LEXIS 83; 41 Tex. Sup. J. 833

December 2, 1997, Argued
May 21, 1998, Delivered

PRIOR HISTORY: [**1] ON APPLICATION FOR
WRIT OF ERROR TO THE COURT OF APPEALS
FOR THE FOURTH DISTRICT OF TEXAS.

DISPOSITION: Judgment of court of appeals re-
versed and judgment rendered that Sampson take noth-
ing.

JUDGES: CHIEF JUSTICE PHILLIPS delivered the
opinion of the Court,

OPINION BY: THOMAS R, PHILLIPS

OPINION

[*946] In this case, we decide whether the plaintiff
raised a genuine issue of material fact that defendant
Hospita! was vicariously liable under the theory of osten-
sible agency for an emergency room physician's negli-
gence. We granted Baptist Memorial Hospital System's
application for writ of error to resolve a conflict in the
holdings of our courts of appeals regarding the elements
required to establish liability against a hospital for the
acts of an independent contractor emergency room phy-
sician. We hold that the plaintiff has not met her burden
to raise a fact issue on each element of this theory. Ac-

cordingly, we reverse the judgment of the court of ap-

peals, 940 S.W.2d 128, and render judgment that the
pleintiff take nothing.

4

f5 I

eiE On March 23, 1990, Rhea Sampson was bitten on
the arm by an unidentified creature that was later identi-
fied as 2 brown recluse spider. By that evening, her arm

was swollen and painful, [**2] and a friend took her to
the Southeast Baptist Hospital emergency room. Dr.

Susan Howle, an emergency room physician, examined
Sampson, diagnosed an allergic reaction, administered
Benadryl and a shot of painkiller, prescribed medication
for pain and swelling, and sent her home. Her condition
grew worse, and she returned to the Hospital's emer-
gency room by ambulance a little over a day later. This
time Dr. Mark Zakula, another emergency room physi-
clan, treated her. He administered additional pain medi-
cation and released her with instructions to continug the
treatment Dr. Howle prescribed. About fourteen hours
later, with her condition rapidly deteriorating, Sampson
went to another hospital and was admitted to the inten-
sive care ward in septic shock, There, her bite was diag-
nosed as that of a brown recluse spider, and the proper
treatment was administered to save her life. Sampson
allegedly continues to have recurrent pain and sensitivity
where she was [*947] bitten, respiratory difticulties,
and extensive scarring.

Sampson sued Drs. Howle and Zakula for medical
malpractice. She also sued Baptist Memorial Hospital
System ("BMHS"), of which Southeast Baptist Hospital
is a member, for negligence [**3] in failing to properly
diagnose and treat her, failing to properly instruct medi-
cal personnel in the diagnosis and treatment of brown
recluse spider bites, failing to maintain policies regarding
review of diagnoses, and in credentialing Dr. Zakula.
Sampson also alleged that the Hospital was vicariousty
liable for Dr. Zakula's alleged negligence under an osten-
sible agency theory. Sampson nonsuited Dr. Howle early
in the discovery process. The trial court granted BMHS
summary judgment on Sampson's claims of vicarious
liability and negligent treatment. The trial court severed
those claims from her negligent credentialing claim
against BMHS and her malpractice claim against Dr.
Zakula. ' Sampson appealed only on the vicarious Habil-
ity theory.
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1 Sampson subsequently nonsuited her negligent
credentialing claim against BMHS.

Both parties agree that BMHS established as a mat-
ter of law that Dr. Zakula was not its agent or employee.
Thus the burden shifted to Sampson to raise a fact issue
on each element of her ostensible [¥¥4] agency theory,
which Texas cousts have held to be in the nature of an
affirmative defense. See Brownlee v. Brownlee, 665

Hosp. Sys., 720 5.W.2d 618, 622 (Tex. App.--San Anto-
nio 1986, writ refd n.r.e.}, disapproved on other grounds
by 8t Luke's Episcopal Hosp. v. Agbor, 952 S.W.2d 503,
309 n.I (Tex. 1997). Sampson contgnded that she raised
a material fact issue on whether Dr, Zakula was BMHS's
ostensible agent. The court of appeals, with one justice
dissenting, agreed and reversed the summary judgment.
940 S.W.2d 128, In our review, we must first determine
the proper elements of ostensible agency, then decide
whether Sampson raised a genuine issue of material fact
on each of these elements,

I

Under the doctrine of respondeat superior, an em-
ployer is vicariously liable for the negligence of an agent
or employee acting within the scope of his or her agency
or employment, although the principal or employer has
not personally comitted a wrong, See DeWitt v. Harris
County, 904 S.W.2d 650, 654 (Tex. 1995), RESTATE-
MENT (SECOND) OF AGENCY § 219 (1958). The
most frequently proffered justification for imposing such
liability [**5] is that the principal or employer has the
right to control the means and methods of the agent or
employee’s work. See Newspapers, fnc. v. Love, 380
S W.2d 582, 583-86 (Tex. 1964); RESTATEMENT
(SECOND) OF AGENCY § 220, emt. d. Because an
independent contractor has sole control over the means
and methods of the work to be accomplished, however,
the individual or entity that hires the independent con-
tractor is generally not vicariously liable for the tort or
negligence of that person. See Enserch Corp. v. Parker,
794 S.W.2d 2, 6 (Tex. 1990); Redinger v. Living, Inc.,
689 S.W.2d 415, 418 (Tex, 1985). Nevertheless, an indi-
vidual or entity may act in a manner that makes it liable
for the conduct of one who is not its agent at al} or who,
although an agent, has acted outside the scope of his or
hep;authority. Liability may be imposed in this manner
under the doctrine of ostensible agency in circumstances
w}j_n the principal's conduct should equitably prevent it
fr l'1§1 denying the existence of an agency. ? [*948] See,
e.g., Marble Falls Hous, Auth. v. McKinley, 474 S.W.2d
292, 294 (Tex. Civ. App.--Austin 1971, writ refd n.re.).
Ostensible agency in Texas is based on the notion of
[¥*6] estoppel, that is, a representation by the principal
causing justifiable reliance and resulting harm. See Ames

v. Great S. Bank, 672 S.W.2d 447, 450 (Tex. 1984); RE-
STATEMENT (SECOND) OF AGENCY § 267,
KEETON ET AL., PROSSER AND KEETON ON THE
LAW OF TORTS § 108, at 733-34 (5th ed. 1984).

2 Many courts use the terms ostensible agengy,
apparent agency, apparent authority, and agency
by estoppel interchangeably. As a practical mat-
ter, there is no distinction among them. See, e.g.,
Birmingham-Jefferson County Transit Auth. v.

AR, 669 8o 2d 8258303 (Al 109sy,

(Cook, J., dissenting from overruling of applica-
tion for rehearing); State of Fla. Dep't of Transp.
v. Heckman, 644 So. 2d 527, 529 (Fla. Dist. Ct.
App. 1994); Kissun v. Humana, Inc., 267 Ga.
419, 479 S.E2d 751, 752 (Ga. 1997}, O'Banner
v. McDonald's Corp,, 173 Il 2d 208, 670 N.E.2d
632, 634, 218 Il Dec. 910 (1l 1996}, Deal v,
North Carolina Siate Univ,, 114 N.C. App. 643,
442 S.E.2d 360, 362 ¢(N.C. Ct. App. 1994); Hill v.
St. Clare's Hosp., 67 N.Y.2d 72, 490 N.E.2d 823,
827, 499 N.Y.5.2d 904 (N.Y. 1986); Evans v, Ohia
State Univ,, 112 Ohio App. 3d 724, 680 N.E.2d
161, 174 (Ohio Ct. App. 1996); Luddington v.
Bodenvest Lid., 855 P.2d 204, 209 (Utah 1993);
Hamilton v. Natrona County Educ. Ass'n, 901
P.2d 381, 386 (Wyo. 1995). But see Guillot v.
Blue Cross of La., 690 So. 2d 91, 99 (La..Ct. App.
1997) (Saunders, J., concurring and dissenting)
(stating apparent authority is based on comntract
law, whereas agency by estoppel is grounded in
tort principles); Houghland v. Gegnt, 119 N.M.
422, 891 P2d 563 368 (NM. Cr. App.
1995)(recognizing  that although ostensible
agency and agency by estoppel are based on
slightly different rationales, the theories have
been used interchangeably). See also MeWilliams
& Russell, Hospital Liability for Torts of Inde-
pendent Contractor Fhysicians, 47 8.C. L. REV.
431, 445-452 (1996). Regardless of the term
used, the purpose of the doctrine is to prevent in-
justice and protect those who have been misled.
See Roberts v. Haltom Ciry, 543 S.W.2d 75, 80
(Tex, 1976).

[**7) Texas courts have applied these basic agency
concepts to many kinds of principals, including hospitals.
See Sparger v. Worley Hosp., Inc., 547 S.W.2d 582, 585
{Tex. 1977) (explaining that "hospitals are subject to the
principles of ageney law which apply to others"). A hos-
pital is ordinarily not liable for the negligence of a physi-
cian who is an independent contractor. See, e.g., Berel v.
HCA Health Servs., 881 S.W.2d 21, 23 (Tex. App.--
Houston {1st Dist.] 1994, writ denied); Jeffeoat v. Phil-
lips, 534 S W.2d 168, 172 (Tex. Civ. App.--Houston
{14th Dist.] 1976, writ ref'd n.r.e.). On the other hand, a
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hospital may be vicariously liabte for the medical mal-
practice of independent coniractor physicians when
plaintiffs can establish the elements of ostensible agency.
See, ez, Lopez v. Ceniral Plains Reg'l Hosp., 859
S.W.2d 600, 605 (Tex. App.--Amarillo 1993, no writ),
disapproved on ather grounds by Agbor, 932 S.W.2d at
509 n.1; Nicholson v. Mem'l Hosp. Sys., 722 S.W.2d 746,
750 (Tex. App.--Houston [14th Dist.} 1986, writ refd
nr.e).

I

We first rgject the court of appeals' conclusion that there
are two methods, one "meore difficult to prove" than the
other, to establish the liability of a hospital for the mal-
pragtice of an emergency room physician, 940 5. W 2d at
132. Qur courts have uniformly required proof of all
three elements {**10] -of section 267 to invoke the fie-
tion that one should be responsible for the acts of another
who is not in fact an agent acting within his or her scope
of authority, As we have explained:

In this case, the court of appeals held that two dis-
tinct theories of vicarious liability with different ele-
ments [**8] are available in Texas to impose liability on
a hospital for emergency room physician negligence:
agency by estoppel (referred to in this opinion as osten-
sible agency), based on the Restatement (Second) of
Agency section 267, and apparent agency, based on the
Restatement (Second} of Torts section 429. See 949
S.W.2d ar 131. Under section 267, the party asserting
ostensible agency must demonstrate that (1) the princi-
pal, by its conduct, (2) caused him or her to reasonably
believe that the putative agent was an employee or agent
of the principal, and (3) that he or she justifiably relied
on the appearance of agency. RESTATEMENT (SEC-
OND) OF AGENCY § 267 (1938). Although neither
party mentioned section 429 in the trial court or in their
briefs to the court of appeals, the court of appeals. then
proceeded to adopt section 429 and hold that under that
section, plaintiff had only to raise a fact issue on two
elements: (1) the patient looked to the hospital, rather
than the individual physieian, for treatment; and (2) the
hospital held out the physician as its employee. See 940
S.W.2d at 132, Helding that the plaintiff had established
a genuing issue of material fact on each element {**9] of
this latter affirmative defense, the court reversed and
remanded to the trial court for trial on the merits. The
court of appeals further suggested that a hospital could
do nothing to avoid holding out a physician in its emer-
gency room as its employee because notification to pro-
spective patients in any form would be ineffectual:

We take an additional step in our analysis to ¢on-
sider whether notice provided in consent forms and
posted in emergency rooms can ever be sufficient to ne-
gate a hospital's "holding out” . . ..

It

+i. .. Because we da not believe hospitals should be
alidwed to avoid such responsibility, we encourage the
fuill leap--imposing a nondelegable duty on hospitals for

thenegligence of emergency room physicians,

940 S.W.2d at 135-136. Thus, the court of appeals
would create 2 nondelegable duty on [*949] a hospital
solely because it opens its doors for business.

Apparent authority in Texas is based on estoppel. It
may arise either from a principal knowingly permitting
an agent to hold herself out as having authority or by a
principal's actions which lack such ordinary caie as to
clothe an agent with the indicia of authority, thus leading
a reasonably prudent person to believe that the agent has
the authority she purports to exercise , . ..

A prerequisite to a proper finding of apparent au-
thority is evidence of conduct by the principal relied
upon by the party asserting the estoppel defense which
would lead a reasonably prudent person to believe an
agent had authority to so act.

Ames v. Great S. Bank, 672 S.W.2d at 450, see also, e.g.,
Douglass v. Panama, Inc., 504 S.W.2d 776, 778-79 (Tex.
1974); Chastain v. Cooper & Reed, 132 Tex. 322, 257
S W.2d 422, 427 (Tex. 1953), Thus, to establish a hospi-
tal's liability for an independent contractor's medical
malpractice based on ostensible agency, a plaintiff must
show that (1) he or she had a [**i1] reasonable belief
that the physician was the agent or employee of the hos-
pital, {2) such belief was generated by the hospital af-
firmatively holding out the physician as its agent or em-
ployee or knowingly permitting the physician to hold
herself out as the hospital's agent or employee, and (3) he
or she justifiably relied on the representation of author-
tty. See, e.g., Drennan v. Community Health Inv. Corp.,
005 S.W.2d 811, 8§20 (Tex. App.--Amarillo 1995, writ
denied); Lopez, 859 S.W.2d at 603, Nicholson, 722
S W.2d at 750. While & few courts of appeals have re-
ferred to section 429, it has naver before been adopted in
this state by any appellate court. See Smith, 822 S W.2d
67, 72-73 {mentioning Restatemeni {Second) of Torts
section 429 as additional support, but recognizing that
the applicable rule is provided by Restatement (Second)
of Agency seetion 267); Byrd v. Skyline Equip. Co., 792
S.W.2d 195, 197 (Tex. App.--Austin 1990}, writ denied
per curiam, 808 S.W.2d 463 (Tex. 1991} (citing section
429 as an additional reason summary judgment in the
case was improper); Brownsville Med. Cir. v. Gracia,
704 5. W.2d 68, 74 (Tex. App.--Corpus Christi 1985, writ
[**12] refd n.r.e.) (after stating that section 267 pro-
vides the applicable rule, mentions section 429 as addi-
tional authority). To the extent that the Restatement
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(Second) of Torts section 429 proposes a conflicting 1 acknowledge and agree that . . ., Southeast Baptist
standard for establishing lability, we expressly decline Hospital, . . . and any Hospital operated as a part of Bap-
to adopt it in Texas. : tist Memorial Hospital System, is not responsible for the
Next, we reject the suggestion of the court of ap- judgment or conduet of any physician who treats or pro-

peals quoted above that we disregard the traditional rules v des'a professional service to me, but ra}ther cach physi-
T " o ; cian is an independent contractor who is self-employed
and take "the full leap" of imposing a nondelegable duty and is not the agent, servant or employee of the hospital
on Texas hospitals for the malpractice of emergency g- ’ pioy pria
room physicians. 940 S.W.2d at 136. Imposing such a To establish her claim of ostensible agency,
duty is not necessary to safeguard patients in hospital Sampson offered her own affidavits. In her original affi-
emergency rooms. A patlent injured by a_physiciag’s

malpractice is not without a remedy. The injured patient  to sign several picces of paper before she was examined,
ordinarily has a cause of action against the negligent she did not read them and no one explained their con-
physician, and may retain a direct cause of action against tents to her, Fler supplemental affidavit stated that she
the hospital if the hospital wag negligent in the perform- did not recall signing the documents and that she did not,
ance of a duty owed directly to the patient. See, eg., at any time during her visit to the emergency room, see
Diaz v. Westphal, 941 S.W.2d 96, 98 (Tex. 1997} Medi- any signs stating [*#15] that the doctors who work in the
eal & Surgical Mem'l Hosp. v. Cauthorn, 229 S.W.2d emergency room are not employees of the Hospital. Both
932, 934 (Tex, Civ, App.--El Paso 1949, writ refd n.r.e.). affidavits state that she did not choose which doctor

v would treat her and that, at all times, she believed that a
physician employed by the hospital was treating her.
We now examine the record betow in light of the Based on this record we must determine if Sampson pro-

appropriate standard. [**13]} The Hospital may be held duced sufficient summary judgment evidence to raise a
liable for the negligence of Dr. Zakula if Sampson can genuine issue of material fact on each element of osten-
demonstrate that (1) she held a reasonable belief that Dr. sible agency, thereby defeating BMHS's summary judg-
Zakula was an employee or agent of the Hospital, (2} her ment motion.
belief was generated by some conduoet on the part of the . . . .
Hospital, and (3) she justifiably relied on the appearance . Even if Sampson's belief that Dr. Zalfula was a hos-
M pital employes were reasonable, that belief, as we have
that Dr. Zakula was an agent or employee [*950] of the
Hospital, See. e.z.. Drennan. 905 S.1V.2d at 820 seen, must be based on or generated by some conduct on
pital. oee, ¢.g., ’ T ‘ the part of the Hospital. "No one should be denied the
Ag summary judgment evidence, BMHS offered the right to set up the truth unless it is in plain contradiction
affidavit of Dr. Potyka, an emergency room physician, of his former allegations or acts." Gulbenkian v, Penn,
which established that the emergency room doctors are 15f Tex. 412, 252 S W.2d 929, 932 (Tex. 1952). The
not the actual agents, servants, or employees of the Hos- summary judgment proof establishes that the Hospital
pital, and are not subject to the supervision, management, took no affirmative act to make actual or prospective
direction, or control of the Hospital when treating pa- patients think the emergency room physicians were its
tients. Dr. Potyka further stated that when Dr. Zakula agents or employees, and did not fail to take reasonable
treated Sampson, signs were posted in the emergency efforts to disabuse them of such a notion. As g matter of
room notifying patients that the emergency room physi- law, on this record, no conduct by the Hospital would
cians were independent contractors. Dr. Potyka's affida- [**16} lead a reasonable patient to beligve that the wreat-
vit also established that the Hospital did not collect any ing emergency room physicians were hospital employ-
fecs for emergency room physician services and that the ees,
phy§101ans l:?:[led the patients diractly. B.’MHS presented Sampson has failed to raise a fact issue on at least
copies of signed consent forms as additional summary . . . ]
. : A ; one essential element of her claim, Accordingly, we re-
Judgment evidence. During [**14] both of Sampson's .
L ) ) verse the judgment of the court of appeals and render
vigits to the Hospital emergency room, before being ex- ‘udement that Sampson take nothin
amined or treated, Sampson signed a "Consent for Diag- juce P &
ndgis, Treatment and Hospital Care" form explaining that Thomas R. Phillips
alliphysicians at the Hospital are independent contractors Chief Justice
wﬁ‘é exercise their own professional judgment without
corp&rol by the Hospital. The consent forms read in part: Opinion delivered: May 21, 1998

davit, she stated that although the Hospital directed her .
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PROOF OF SERVICE

I declare that I am over the age of eighteen (18) and not a party to this action. My
business address is 520 South Grand Avenue, Suite 695, Los Angeles, California 90071.

On April 23, 2010, I served the following documents: SOUTH DAKOTA BOARD OF
REGENTS’ MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO
PETITIONER’S MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
PETITION FOR ORDER COMPELLING ARBITRATION; DECLARATIONS;
EXHIBITS; APPENDIX OF NON-CALIFORNIA AUTHORITY on the interested parties in

this action by placing a true and correct copy of such document, enclosed in a sealed envelope,
addressed as follows:

Maxwell M. Blecher

Jennifer S. Elkayam

515 South Figueroa Street, 17 Floor
Los Angeles, CA 90071-3334

(X) BY MAIL: ‘I am readily familiar with the business’ practice for collection and|
processing of correspondence for mailing with the United States Postal Service. 1
know that the correspondence was deposited with the United States Postal Service
on the same day this declaration was executed in the ordinary course of business,
I know that the envelope was sealed and, with postage thereon fully prepaid,|
placed for collection and mailing on this date in the United States mail at Log
Angeles, California.

() BY OVERNIGHT COURIER: [ caused the above-referenced document(s) to
be deposited in a box or other facility regularly maintained by the overnigh
courier, or 1 delivered the above-referenced document(s) to an overnight courier
service, for delivery to the above addressee(s).

() BY HAND-DELIVERY: [ caused the above-referenced document(s) to be hand-l
delivered to the addressee(s)

(X) (State) I declare under penalty of perjury under the laws of the State of
California that the above is true and correct.

() {Federal) I declare that I am employed in the office of a member of the bar
of this court at whose direction the service was made.

Executed April 23, 2010, Los Angeles, California.

Carolyn Dopfinguez




