
IN THE TRIBAL COURT OF THE
LOWER SIOUX COMMI.JNITY IN MINNESOT^

LOWER SIOUX INDIAN RESERVA

David Lorsen,

vs.

Lsv"r Sioux Community Council,

ATE OF MINN

Csse I,161

F'TNDINCS OF FACT, MEMORANDUM
OF DBCISION AND ORDER

Petitioner David Lsrson filed nn appeal pursuant to Scction 5.9 of the Lower Sioux tndian

Comnruniry Enrollment snd Mcmbership Privitege Ordinance (rhe,'Enrollmelr Ordinance,,),

chellenging Lower Sioux lndian Community Resolution No. l0-165, whereby the Comrnunity

Courcil found he had ceased to mainain residency within the Community Area for a poriod ol

two consecutive years and is no longer a Qualified Mernber of the Lower Siorrx Indian

Comntunity.

An initial hearing was held in this mattff on March 25, 201 l, At thE hearing, rhe artomey

for the Community Council, Shawn Frank, motioncd the Court to remsnd the matter for further

pmceedings before thc Enrollment Comrnitteebecause of'"procedural inegularities ... rhat

would be fatal to the Comrnunity's abiliry to defend its actions," in light of a recerlr decision

I'rom the Lower Sioux "lndian Cornmunity Tribal Court of,Appcals. In an Order datcd March 3l,

201 l. this Coun remanded the matter back to the Enrollment Commifteo for further proceedings

consistent witlr lhe lilahasha v. Lowcr Sia.rr Indian Community Council, Court File No, APP.

l0-002 (LSIC Tr. Cr App, May 201l).

Another hearing was held before thc undersigned on August 26, 201 l. pctitioner Lanen

appeared pro se. along with his spouse Valerie Larsen, Joyce lrcndleton, Chair of the Enrollment



Committee, also spoke on Larsen's behslf, Sarah Van Norman appcared on behalf of rhe

Community Council, along with Kateri O'Kecfe, the Enroltment Clerk. After hearing argurnents

irorn the parties, thc court took the rnailer under advisem€nt.

The Court now issues the following Findings of Fact, Memorandum of Decision, and

Order:

F'indjngr of Frcr

l. on May 7,Z0lA, the Clerk of the Enrollment Committec sent a lener ro larsen,

t'he entire text of which stated as follows:

The Enrollment Committee has some questions about your residency starus, they
would like to meet with you on June !, 2010 at 3:30 p,m, This will bc pur
chance to submit any evidence regarding your residency for the past two (2) years.
Feel ftee to contsct me at the Enrollment Office 507-69?.6185 if you have any
questions.

' 2. The May 7, 2010 letter was followed by two other leners fiom the Enrollment

Committee to Larsen (dated June 4, 2010 and July 14, 2010 respectively), in which rhe

Enrollment Committee rescheduled the hearing date and again advised him to bring any

inlormation he had concerning his residency for the past two years,

3. At an August 4, 2010 hearing beforE the Enrollment Comnliucc, Larson tcstifiod

rhat:

his daughtcr and hcr family livcd in his house for approximately I % years; ond

he had taken a temponry position at the Univcrsity of Minnesota in Mankato the
previous spring, had been asked to take on the posirion full rime and had accepted,
lrut would quit the job if the Committee felt it was necessary.



4, ln a recommendation to the Community Council dated August 6,2010, the

Enrollment Committee stated in relevanf part:

The Committec votsd to remove his membership privileges, the vote resulted in a
split decision 3 REMOVE and 2 DO NOT REMOVE, A,fter much rhought
Tammy Lund has attnched a lerter staling thal she has decided to changc hEr vote
to DO NOT R EMOVE, changing thc vote tally to 2 REMOVE and 3 DO NOT
REMOVE.

5. ln Lower Sioux lndian Community Resolution No, l0-166, thc Communiry

Council, without citing to any specific evidotce, found that a prcponderance of the evidence

supported the sonclusion that Larson had fhiled to maintairr residency for a period of two

consecutive years, even though a rnajority of the members of the Enrollmenl Committee found to

the contrary,

6. Following the Court's March 3l , 201 I remand, the Enrollment Committee sent

andthcr letter to Larsen, which providcd in relevant part:

Bssed on day-today observations of the Enrollment Comminec, a question has
arisen as to whether you ltave mainuined residency within the Community Area
for a period of.two consecutive years, as rcquired by the Constitution and the
Enrollment and Membership Privileges Ordinance. Specifically, because the
Committee has reason to believe that your daughter and hcr family were living in
yout home for a period of wo yeam or more.

The Enrollment Committee has scheduled a final hearing rcgarding your residency
stirtus for one of three detes, April 6, 201 I at l l l l 5 a.rn. or April 20, 201 1 at
l0: 15 a.m. or May 4,2011 at l0: l5 a.m. At the hearing, you will have the
opportunity to present the Enrollment Committee with any evidence or testimony
thar lrou bclievc is rclevant to establishing your continucd rcsidcncy within the
Cornmunity Aree for the two years in question. Thc hearing will be your only
opportunity you will have to prgsent evidence or lesdmony, so please bring all
relevant evidence to your hearing,

7. Larsen met with the Enrollment Committee on May 4,201I and provided the

fiol lowin g documentation :



i
Larscn's w"2 Fonns lrom rhe smte of Minnesora for200?^2010, showing his
address as 3276s Reservstion Highway #4, Morton, Minnesora 56270;

Larscn's 2010 1099-MIsc from the Low* sioux Indian community, showing his
address ar 32?65 Res Hwy 4, Moflon, MN 56270;

A lencr to larsen from the.Minnesola Departmenr of Conections dated Februaly
4,2009, conceming his volrrnteer work at MCF . shakopee, showing his addresi
as 32765 Res Hwy 4, Morton, MN 56270;

Three parrial bank staremsnts fmm MlNNwEsr BANK, M.v. dated t/0g/0g,
n/091a9, and lra&llO, showing Larsen's address as 3276s Res Hwy 4, Morton,
MN 56270;

Two notices from ltre.Minnesots Departrnenr of Pubtic Safety, the first notifying
Larsen that his driver's license was cancelled for failure to submit a satisfacior/
physical exam report, and the second providing a notice of reinstatement, datei
Febnrary 2,2009 and April 3, 2009 respocrively, both showing his nddress as
32765 Res Hwy 4. Morton, MN 56270;

A May 2009 renewal norice from rhe Minnesors DVS showing his address as
32765 Res Hwy 4, Morton. MN 56270;

Players Card information from Jackpot Junction casino in Morton, Minnesota
showing 46 days of play for Larsen in 2008, as well as 42 days of play in 2009.
and 86 days of play in 2010;

A lener ro Larsen from American Family Insurancs oroup dated December 16,
2008, showing his address as 32765 Reservarion Highway 4, Morton, MN 56270;
and

' A letter from Xcel Energy to Larsen's daughter, Terri Schernmel, dated May 6,
201 l, veriffing lhat the sewice for 32765 Reservation Highway 4, Morton, MN
had been in her name berween 0l/18/2008 and t2/Zg/2009,

8. ln a recommendation dated May 5,2011, the Enrollment Cornmittce notificd the

community council that it had vored 3-2 in favor of Larsen going "back ro Court."

9. For some reason not reflected in thc record, on June 21, 201 l, the Enrollrnent

Committee revisited the issue of whcther Larsen should "go back to Coun" and the new vore wgs

4- | in favor of going back. The 4 rnembers voting in favor of going back to Court felt Larsen



I

"didn't hove gn6ugh evidence"' wherea$ rhe other nremrrer pointed out that the onry evidence fte' cornrnittee had beforc it was thal larsen's daughter had moved out of rhe house at j276sReservation Highway 4' Morton' Minnesota' 20 days before the two years was up.

a"",rr:; a;;;mmendation 
dated rune 2,r, 20,, rhc Enrormerr committee notiried the

After meeting with David, the Connrinee voted on
.i1T,i:'i,[trTli?J1,il1,'l'ii:Tffi';l'3lJl:*il,3:Jifl :lli"#,l*:n',
ll. The Court heard unconrrroverted tcstimony frorn l_arsen at the hearings on March25, 20I l and Augus t 26, 20ll that:

. 
""]jved 

at 32765 Reservarion Highway 4, M"nevcrSone tlvo years;'; 
-!r{v'r 

'ttbt'way +' Morton, Minnesota all along, and was

i,.1:I;;!;a 
position at MSU Mankato, bur rhis was onty 65 miles away from rhe

il:{iiiil[l':?'il-:HJ','J"T-Tll,;;1"1:*4chirdrenandaniecc)ro,ive
did not have a prace roiiu..n,rrr.;;;;;dB ifi:H,Hlliil*,or.r.ljjif;"_ During rhc rimc his daush

,,ilHJ,,..,ff ;:,W::1il:.#il,^1ffi ;H;,1lli,:i#ffi :i::Ti,?,,
His daughter lived in his home for less th€n nvo years.

lz' The coun heard uncontroveiled testinrony from Varerie Lars'r at the hearing onAugust Z$,2A1I thst:

ffi:: if:,,Tt^1iilon 
the Reservation at of his rire, excepr during Vier Nam when

Although Larsen took a nnciri^- ^. r,6,. . -co"u-niil."i',,iili 5ff[1H1#it Hlfl]he did nor inrend .o rcave rhe



Larsen's daughtcr lost her home, so he allowed her to live in his lrorne aa 32765
Reservation Highway 4, Morton, Minnesota, along with her 4 chirdrcn and her
niecc; and

- During the time Larson's daughtcr lived in bis home, he often chose to slay ar rhe
inn in Monon or at the Casino hotel becausE the house was overcrowded.

13. The Court heard uncontroverted testimony from Jope pendlefon (Chair of rhe

Enrollment Commirtee) at the hearing on August 26,Z0l I that:

' She personally knows that Larsen lives on the Rcssrvarion because they share
grandchildren rogerher; and

- She knows for a fact that Larson ltas not lived away from the Reservation because
"she see'3 hinr all the tirne ... at Jnckpot, the grocery store ... everywhere,"

14. There ie documcntary evidence in the record reflecting that the power to the honrc

at 12765 Reseruation H ighway 4, Morton' Minnesota was in the namc of Larsen's daughter frorn

January 18, 2009 to December 29, 2009, which is lsss than rwo full years.

Mernora ndunlllf Decirion

I. Burden ofProof.

ln this appeol, farsen bears the burden of proof to rebut by clear and convincing

evidencc, the presunrption that he had ceased to maintained residency within the Community

Area lor two conscculive years and is thus no longer entittcd to membership privileges. .gee

Enrollment Ordinance at Scction 5.9 (person appealing has the burdcn of demonsuating decision

ol'the Cornmuniry Council was clearly enoneous).

However, it is equally important to keep in mind that there is a differenr standard of proof

applicable to the proceeding beflore the Enrollment Committee that resulrs in s recommendation

to lhe Community Council, ,See Wabasha,Court File No. APP. l0-002 ar 10. ln any challenge

to residency under the Enrollment Ordinance, the party clrallenging residency bears. both the



t

burden of production and the burden of persuasion, and the 4Ecision of the Enroll'rent

Committee must be supported by a preponderance of the evidence. Id. ar 10-13,

ll. Due Procesg.

As a general rule, due process rcquires rcssonable nolice snd a mesningful oppomrniry to

be heard. ln re C.W. Mining Co.,625 F.3d I240, 124/,45 (lOtlr Cir. 2010) (ciring LaChance v.

Erickson,522 U.S, 262,266 (1998)). ln the contexr of residency challengcs under the

Enrollment Ordinance" this means:

... llthe Enrollment Committee bslieves that it has received crcdible evidence,
either from a petition received by unother qualified member or from such other
source e\ thc Enrollment Committee considers sufficient, that a Qualified Mcmber
has ceased to rnaintain residency within the Community Area for a period of two
consecutive years, then the Enrollmqnt Committcc shall investigate the residorcy
of the member. The Enrollntent Committee shall provlde written nottce to the
Menber whose residenry is being challenged, summarizing the evidence that has

, prompted the Enrollnenr Commlttee's inquitV, and specifying a hearing date, at
least thirty days aller the date ot'the notice, at which tltne the member moy
provide the Enrcllment Contmittee wilh any evidence ar testimony that the
challenged member deems reletant.

Enrollment Ordinance, Ssction 5.3 (emphasis added).

ln the instant case, there was a failure to meet both thc nutice requircments and the

hearing conduct requirements of the Enrollment Ordinance. This was furtlrer exacerbated by the

Conrmunity Council's finding that a prepondersnce of the evidencc supported removing Larson,

when the ma.iority of the Enrollment Commitrcc initially lound to rhe contrary and when a

prcpondcrancc of tlte evidence clearly ftvored Larsen. The problerns with the case against

Larsen arc brisfly catalogcd below.

The Enrollment Conlmittee scnt bur diffcrent letters to Larsen (three prior to the rEmand

and one thereafter), none of wltich were suflicient to comply with the notice requirements of



t
Section 5'3' The first letler dated May 7,2010, mcrcly advised l-arson that rhe Enrollmerrr

Committce "has soms qu6tions about your rcsidarry status," The next two lctters, dsted June 4.

2010 and July 14, 2010, simply informcd Larsen that thc Enrollment Commiltee.vould still like

lo tncet vith you to discuss your residency stan8." The court of Appeals hm madc elcar that

such notices arc completely inadoqu ale. WabasDa, Court File No. App. t 0{0 2 aa S .

The record contains little infornration about exactly what took place at the subscquent

hcaring before the Enrollment gommittee on August 4, 2010, since lhere is no transcript of the

proceeding. However, what information we do have from the Enrollment Committee,s surnmary

does appear to supPorl thc Committec's .1-2 vote in favor of Larsen maintaining his mcrnbenhip

privileges (i.e., a preponderance of thc widence showed that Larsen hod not ceased ro naintain

residency for n period of two consecutive years).

t Although thc Community Council cited this 3-2 vote in favor of Larxon in Resolution l0-

166, it still went on to mske r finding that a preponderanoe olthe eryidence is supportive of the

conclusion that l,orsen had not made the Community Area his permanent home. There is simply

nolhing in Resolution l0-166 suPportivc of this conclusion, and the Communiry Council tists no

evidence it relied upon in its tlecision lo disregald the recommendetion of the Enroltment

Committee.

Whcn Lars€n appealed Resolution l0- I 66 and the rnattcr cfimc up for sn initial hearing

before this Court, Mr. Frank basicalty asked the Court to give the Enmllmenr Committce and

Community Council ao opportunity to fix the procedural inegularities that had taken plecc - This

request was granted when the Court remanded ihe rnatter tbr further proccerlings consistcnt with

ilw Wubasha case. Howcver. the aforementioned panies did not take advantage of 6ris



t
oPportunity.

The April l, 201 I notice to Lflsen merely cired the generic "day-to-day observations of
the Enrollment committee," and the more specific allegalion lbat..lhe Committee has reason ro

believe that your daughter and her family were living in lour home for a period of two years or

molE'" This letter clearly failed to put krsen on noticc thst the Enrollment Committee had

rcccived and investigated a chatlenge to his residency, thar it consider€d the challeirgc to be

based upon credible evidence, and that a potential outcorne oflthe meeting with the comrnittee

could be a loss of membership privileges,

when Lrrsen met with the Enrollment committee again on May 4,2(nl, he pmvided rhe

comminee with significant wfinr# evidence (derailed in Finding of Fact # 7 above) showing rhat

his home addrcss during lhe tirne-ftam e of 2007-2010 was 32765 Reservation Highway 4,

Morton, Minncsota, clearly within the Community Aree. once again, it is diflicult ro know

exacily what took place al this hearing, but presumably there was at leasr some discussion of

l'arsen's position that his daughter had lived in his homc less than rwo ]€aE, as supportd by the

evidcnee submined showing that rhe Excet Energy bill had bccrr in his daughter,s nems for less

then 24 monrhs,

Despite the significant et'idenc€ submined by Larson thor was supportive of his posirion

that 32765 Reservation Highway 4 was his home and thar he had never lefl the Communiry Arca

for two years. the Enrollntent Commince nonetheless voted twice (on May S,20ll by a 3-2 vote,

and on June2l. 20l l by a 4-l vote) in favor of Lanen going "back ro Courr.,, Beyond the fact

thal the preponderance of evidcnce seemed to support Lanon's posirion, the Court is slso

troubled that the Enrollrnent committoe failed to send a ctearrccornm"endation to the Community



t

council on whelhcr it should rsmove or not r€move Larscn. bur mercly recommanded he go back

to court, something not contemplated in the Enrollment ordinance. The court is furrher

troubled that the community council did not in any way revisit its decision in Resolution l0-
166. dcspite being givcn the opportrrnity to do so.

The testimony givcn during the August 26,201t hearing beforc rhis cour! which was

limited to discussion conceming documentation atready in the rseord, scrves to strenglhcn the

court's belief that the decision of the community Council tlrat Larsen is no longer a eualified

Member was clearly erroneous. A preponderance of evidence belore the Enmltment ComrDittee

and Community Council shows that although Lanen took a job 65 miles away from the

Reservation, let his daughter live in his home for23 months and some odd dap when she tost

her own horne, he continued to maintain residenoy within the Community Area and did not leave

for i period of wo years.

0rder

For all of the teasons sct forth above, Pctitioner Davicl larsen has met his burden of

demonstrating thst thc decision of the Community Council was clearly eroneous,

Ir is hereby ORDERED, ADJUDOED and DECREED thai [:r.scn's appeol is

ORANTED. LowerSioux lndian Community Resolution No. l0-166 is REVERSED and

Lrrsen's membership privileges arc REINSTATED. This ffier ir hereby STAYED for ten (10)

days after ils enlry to allow the Communig Councit to file an appeal if it so desires.

IT lS S0 ORDERED this 4rh day of
November.201 I Kurt V. BlueDog, Chie

Tribal Courr of thc Lower
Community in Minnesora

r0


