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IN THE COURT OF THE
SHAKOPEE MDEWAKANTON SIOUX COMMUNITY

COUNTY O;‘? SCOTIT STATE OF MINNESOTA

LANNY ROSS,
" plaintiff,

vs. Court File No.-013-91

SHAKOPEE MDEWAKANTON SIOUX
COMMUNITY, et al., :

Def endanté .

PATRICK H. WELCH, and
CHARLES VIG,

Plaintiffs,

vs. Court File No. 022-82

SHAKOPEE MDEWAKANTON SIQUX
COMMUNITY, et al.,

M st St Sttt St Y Nl Sepayil Nt Sl Sagat? Naslt Nankt® il it Nt onttl S et Nl NnatP St Mt "

Defendants.

MEMORANDUM OPINION AND ORDER
ON MOTTONS FOR RECONSIDERATION -

o oce a ist
on June 3, 1993, the Court in Ross V. opee Mde o)
Sioux Community held that it had the authority +to apply

retroactively its July 22, 1992 decision in the case, and that it
was legally and egquitably | appropriate to do so in, a limited
fashion. Specifically, we held that, for Ross, our July 22, 1992
decision would be retrocactive to January 13, 1991, the date on

which Ross filed his Complaint.
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Also on June 3, 1993, we held that the Plaintiffs in Welch and

Vig v. Shakopee Mdewakanton Sioux Community were identically

situated to Ross, and that they, too, were entitled to rel:r.ef

'retroact:.ve to the date upon which they filed their Compla:.nt.

In both cases, we stayed the effect of our Order to permit the
parties to confer W:Lth the COurt with the ain of establishing an
appropriate schedule for pay:l.ng the amounts which were awarded_.

Theteafter, the Shakopee- Mdewakanton Sioux Community moved for
reconsideration of, and for relief from, our June 3, 1993'0rders,
linder the provisions ofl Ruie 60(b) (6) of the Pederal Rules of Civil

Procedure, and Rule 40 of the ‘Fe,dera‘l Rules of Appellate Procedure.

The Plaintiffs in Welch and Vig filed a Response to that motion;

counsel for Ross communicated with the court by 1etter, expressing
opposition to the motion; and the Community filed a Reply on July
14, 1993. '

To date, the Court has not. adopted the Federal Rules of
Appellate Proce&ure, but we will consider the cOimunity’ s motion
for Relief from Judgment under the provisions of Rule 28 of this
court. | |

- The pr_incipall points urged"b.y‘ the Community in support of its

motion was that we incorrectly applied the test for 'detemining

- whether a decision is appropriately made retroactive that was

established by the United States Supreme Court in 'Chmog 0il Co.

¥. Hudson, 404 U.S. 97 (1971).

As we noted in our June 3, 1993, Memorandun Opinion in Ross,
the Chevron case sets out three factors that should be considered

in cases where retroactivity is at issue:
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1. The decision to be applied non-retroactively, i.e.
‘Prospectively, must establish a new principle of law,
either by overruling a past precedent on which litigants
may have relied or by deciding an issue of first

impression whose resolution was not clearly foreshadowed;

2. The court must examine the prior history, purpose,
and effect of the rule in question to determine whether
retrospective operation will further or retard its
operation; and : .

3. The court must determine whether ;:etrbactive
application would impose inequitable results or.
substantial injustice. : .

Ross, at 4 (June 3, 1993), citing 30
L.Ed.2d, at 306 (1971) (emphasis added).

. We held that when Ross, Welch, and Vig filed their Complaints
with this Court, ™the simple pendency of the case, and the absence
__stron j to 3 the distinction" which the

Cbmmunity had made, in List C of Ordihance 12-2'9-88-002' of the
Shakopee Mdewakanton éioux Community, provided sufficient
foreshadowing of the ultimate result in Ross, and in Welch and Vig,
to justify retroactive applj.c‘at'iqn of the decisions to the dates on
which the Complaints were filed. Ross, at 6 (June 3, 1993)
(emphasj.s added) . ' |
In the memoranda s.upportirig its Hbﬁion_, the cOmﬁunity ‘has
argued, correctly, that in none of the .cases -decided by Federal
Courts since Chevron has the mere filing of a Complaint been
considered an appropriate triggering event for. a retroactive award
g in a case involiriné Constitutional issues. And the COnimunity has
asserted that if our 'June. 3, 1993 holding is allowed to stand, the
Community will have beehn obliged to abcept at face .value the
"allegations in uhprov‘en complaints and change its laws accordingly

or face retroactive application of decisions later declaring the
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-laws unconstitutional to the date a complaint is filed." (July 14,
‘1593 Reply Memorandum of the Community, at 5).

The éommunity also has argued that,'in'their Response to the
Community’s Motion, Welch and Vig misstated Federal ﬁase law, and -
this Court’s June 3, 1993 holding, and the Community’s position.

' With these latter contentions, we agree. The Community’s
statements of Federal law, the Court’s holding, anrd the pommuhity’s

.sﬁmmary of its own ongoing ppéition all are correct--save only for
the COmmunity's.argumeﬁt that it would be appropriate here to
ﬁenalize ‘Ross, Welch, and Vig by denying .them a measure of
retroactive relief.

" We COnsidéi that the situation of Ross, Welch and Vig, and of
the ¢cmmﬁnity in these matters, is highly ﬁnusqal.- While the
principles of Chevron and‘ other PFederal casés can inform this -
Court’s deliberations, in our view the unique circumstances of the
COmmunity regquire us to apply those principles and shapée relief in

- ways that may have no applicability to governments that exercise
jurisdiction over millions of ‘persons, whose status is not
intimately known to the governors. The Shakopée Mdewakanton Sioux

Community is composed of a relaﬁively small group of persons,
almost éll ¢f whom knpw_aach other. R@ss, Welch and Vig were
identified by name in List C of Ordinanée 12-29-88-002. Their
situation was commonly known in the'COmmunity, as was the fact
that, save for théir appearance on List C, they were situated
identically to other persons in the Community who were entitled to
receive per capita payments, once the Community remofed thg

residency requirements for per capita payments. 2t no time after
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the Conmplaints in the two cases were: filed were these facts

contested by the c::mmun:.ty.
So, each of the three Plaintiffs could make a pla.usn.ble

argument that he should have been entitled to an award datn.ng to

| the removal of the residency requirement for per capita payments.
But it was and ie our view that something more than merely stending
by and silently waiting should be required of one whe seeks to_
establish his rights. Unambiguous notice to the 'cemmun‘ity,, as well

- as facts which clearly establish an identity of s:.tuat:.on, are what
we consider ‘to be the essentz.als of a retroactive award, ccns:.stent

- with the foreshadow:.ng requirement of evr_ n. Her_e, the point
where we believe that notice was provided was the peint at which
the Plaintiffs formally made their claims before this Court.

To have given relief pre-dat:l.ng the filing of their clains
would have placed too great a burden on the cOmmunJ.ty, and too
little on Ross, Welch, and Vig, in our judgment; and to have
required tpe Pleintiffs to forego ‘the benefits of per capite
pa_ynients during the peried of litigation, with all of the delays
which at{:end that process-~-delays which in no way may have been the
fault of the parties--would have been unfair, given the facts
-sur'rounding their situation. | |

We must stress again that the situation of these litigants is
unigue. They, alone, appeafed_ on List C. |

‘We also must etress that the Community clearly can establish
~ appropriate conditions, restrictions, and procedural requirements
as prerequisites for the receipt of per capita payments, and that

this Court will not permit itself to serve as a short-circuit for
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those efforts.

CRDER
For the foregoing reason, the Community’s motion for Relief
from this Court’s June 3, 1993 Order is denied. The parties are

directed to proceed to comply therewith.

Dated: July 19, 1993

086=-22A

SMS(D)C Reporter of Opinions (2003) Vol. 1 : _ 129




