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I ktfrodtlcfiore amd Su.gnnxnatT

- ThIs case i$ before the Court oir a M*tion for Summary jurlgment bi:ought by

Dg:nL]ar$, Jackpot Junction, a wholll, olvned eni*rprise *f the Lgwer Sioux

Ccmmunity iihe "Commu.fiity"), operated on the Community's Reservaticxl rlear

Morton, ltrIinnesota. fhe lJe{endant asserts the maller is ripe fi:r surru:ra y

judgment, for there are r1o genuin* issnes <;f material fact, and the Defendant, as the

*ooirlg part|, iii entitled to judgment as a matter oi:larar, fhe Pl;.iintiff contenctrs that

arnbigtlity in the c*ntract rlocument prech-rdes deciding this case as a matter of 1arn,

far where a:r ambiguity g1is1t lrrith r*sF:ect to thr: meaning of a lenn of a, co*tract,

suqfu amlriguity precluctes slin'rlxar:)r judgment, I{ere, an ainbiguity r:egarcling il-re

mean.i:'tg nf term* materiirl to th* infent cf the parties exists, anrl'ihe n.ratter is,



therefore, not ripe for surtr:ar:1r judgment. I{owever, nathing preclucter lfefenrlalt

lrorn bringing or ren*wing the motion for summary judgment at a later stage of

these proceedings, ;hnulci sr-lch acfir:n l-:e w.arranted.

ri.
Suynmary p-f Eregsduren Flistory

"l'his case is a contract claim braught [:y Plaintiff, Thielen L,*asing, Inc.

{"Plainiiff'), against Def,enclant, Jackpot }uncfion Casino {"I}efendant")" Ifefenclant

filed a Mction fnr SLrmmary Judgment r-rn August 18, 1995. Pl.aintiff responcled on

Sept*mber: 14, 1995 with its Memaranrtrurn in f)ppositior-r. fin geptentber 25, trggs,

f)*fendant filcd its ltcply M*moranclum in Srrpport *f its Mr:tion for Sumrxary

]udgment, A hear:ing on Defenclant's r:rotir:l-r u/as held on flctober ti, lgg5, at which

both |arties presented oral argnment.

'*,
I S!e.e$rp*t gS t{se Eqp$s

F- Plainliff e-ntered intr: a one*page Vehicle Lease Agreement {the "Contract")

r,*ith'Detbndant on [}ec*mlrer Q, 19?i. The Contract concerned transportaiion nf

casino customers to *nd frcm the casino from tl:re tr{ilmar area. 'l'he Contract

contains, and. the dispute focuses on, the f*llow-ing prr:visinn:

- LS:SSIIK hereby leases iJre vehi.cle or vehicles tristed belolv fcir a
perir:d af 218 days for the ;lgreed prir:el lisled belor.v baserl ofi n
*t *t irn urr.t. tlLt rltb e r o i trip s :

A" Uncter: 72 yer week: 90 c per mile- or $ 85.50 per
trip rvhicirer,,er is greater,

, $ . 73 to 1ll0 tlips per troeek: B0 c p*r mile i:r $76.0CI
trip r,vhichever is greater.

a
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C. 101. to tlips per vrueek: 66 c per mile or $ 6:.70
trip rvhich is greair:1.

C*ntract (ernph,tsi* suppiiecl).

The issue in this case is whether nr not thu C*ntract required l)ei.errdaut io

pay Plaintiff {or a minimum nunrber of trips each rveek, regardless r:f whct}:er those

trips were actuaily pravided bv Plaintiff to Delenciant. Both parties ground their

argiuments in the language ol'the Contri:ct quoted abcve, I:'laintiff al.gues that this

languapJe, i.e. "based *n a minimum nuruber o{ trips'', gr:ararrteeel lo it paymcnt for

72 tr:ips eacl"L u'cek/ even thr:rrgh the actual nunber of h:ips made may harre been

less than 7?. I)efendant conlends that the above-quotecl Cont::act language rnerely

in.dicates the existence of a volume-discount rate stn:rcturer as exp::essed in

paragiaphs A fhrough C, above. l)efendant furth*r ::elies on thc w,:rcl "undel" in

paragraph A to suppor,i ir* construction of the ter"ms of the Ccnti:act, arguing that
't

the prese;rce ol"this r,v*rd tnust mean that the partie* contemplated that payment fu::

lcss thin 72 tripd per r,veek was possible urrclcr ihqr contract ter:rns,
*"t

i

f'\,*"

&asbdgst}qs

'I'he C,:ult has jr-r::isdictio:r over the subject matt*:: of this ciispr-rte as a

sovereign exercise of the adjurtic;rtory authcr:ltv cf tire Community, and pursuant to

Titie I, Chapter II of the Jr-rctici"rl Ccd* of thc' Cnmmunity, luht:r*in ti-ie Cnrnmunlty

eslablishecl this Cor"rrt fov the purpos€s of hearing disputes arising on lantls snbject

to the governmental pcr,vers of th* Cornmr-rni{r. As an exerclse r:f its inherent

sovdreign authority, the Community has acljr-rrticatorv jurisdiction over causes of

d
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actinn arising within the tt-rrritory sr-ibject to its gnvernrnental powers. The ferritorv

subject to its gov*rnn:rental pc,wsrs inch.rdes ali lancls within the exterii:r bor:ndaries

of the iteservation, tolgether r,vitl.r all lands held in trust for the Cornn"runitv b;r the

Uniteci $tates. 'fhe L:cr"rs *{ tl"ri$ cuntract dispuie is t}re .l{r:servati*n, Ancl i}rerefoye,

this Court has jurisdiction orrer this matter.

In cietermining the locus of a cr:ntract dispute, r;ourts ge;reraily luok ta: 1) the

place of contrai:ting; i) the place wher* the contraci"r,\ias negol'iirted; 3) the place of

performance; 4) lhe localirn i:f the sr-rlrjert matter of tire contraci; ancl 5) the plai:e of

th* residence of the parties. Reslaiement (Secan11) Ccnil.ict of l-aws $ 1SS(2). In ihis

case, there is no evid*nce before the Court jn the pleadir:rgs, the bi:i*fs filed in this

mction, or in the arguments of couns*l, rcgarding lhe place of r:ontracting or the

place u'here the contract was negotiaie:d" T'he prliice of perforrnalnce, hoivever, is thc:

l{.eservation, fgr lire Flaintil{ could einly perfct:tn unde:: t}'le contract by clelirrering
n'

person$ to the g,,rming operation of tl:re L)eiendant o r the lte serrration. 'I'he li:cation

af4trg su$ject matter of the contract is botl"r on and ot} the Rrservation, {cr th*

subiect matter inr.*lves the l:using *f pefsor-rs to ancl frr:nr the Reservatinn fron-r

lacations off the lteissrrrafion. T]rs []*fenrlant is resident erf the i{eservatiun, and

Plaintiff is resiilent of the slale of Minnescta. Il;rsed upon ihe loregoing factors, tht

C*r-rrl hr:lds that the ]ocus nf thc ccnLract dispute is the tr{esewaticn, and thai

original and exclusive *ulrject mattel: jurisdiction lies wlth this Cnr-rrt.

Although ihis Colirt has subject matter jurisdiction pursuant to the ab*ve,

this Court ntay still be plecludct-i $rcm exercising subject rnatt*r jurisdiction if

tt
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Defendant ls plotected by the Communit)''s sovereign immunity frorn suit. firr-:ngh

th.e question was not raised b,rr th* pleadings cir sriggested by cfiunse1, fhis Court

rnust adclress tlris issue srta s'p1onfd, ir"r orcler tc ensure tl"rat th* Cor"ryt does not

exceed its authcrity, kvel:ld:x4lft, 133 F.2d 541 {?d Cir. 194?)' ccrrl. d.enied, 3I9

Li";c. 748 (l943), reh'g de'nied, 319 lJ.S. 785 ("19431, for"it i* hornbook law ll"rat a court

may not hear a case if it l"rcks sul:ject matter jur:isr-liction C_emb$Agg-Hclspital

As$oc."*tr$g_._-y._Su{iv-an, 1991 Wi" 533754, at *4 (D.Minn, 1991); _Ul5led js.pd_&

Cc.ip.m' l llf orkers LIni on, Locr:l 9 "19_, 4L,!-CI8_ v.l"g:!e$n31k fgeci[eq Nte4de21

Square, Inc_., 3ll F.3d :9$, 301 (?r1 CiL. 1994).

Inrlian tribes are "dr:tnestic dependenl nalion$," trr'hich exelcise inherent

sovtreignty, Chernkec* Natjon v, (leplgit, I L.Ed. 25 (1S31). f'he soverr:ignty of

Indian trii:es is not delq,gated b_v lhe federal F;nver"nmrt"rt, Cnited State._q v. elgl,

+35.11.9. 313, 1328 (1978), created by the United States Constitutiun., or: granted by

any fedeial acto for the powers of Inclian tribr,-s are "inherent pr:wers rrf a lirnit*d

*,vereigr\ty which h;rs never been extinguished." [d. at 33?, cilirrlg F, Cohen.

bsgkSffedera]*n&d:an&tw, 12? (1945). Incliair ffibes function as "distrnct,

independent poiilical ccmmunities, retaining tl-reir originaL na.tural rights,"

![ugegterg--Gsolsla, 31 U.5. ({r Pet) 515, 55y (1s3?); see nlso Santa Clqra I'uebio v.

Ma{tinex, 435 U.S. 49, 55 {1978), e.xercisiirg por,vers oi self-goveln.ment or;er their

territaries antt the pet:so1-ts withir:r tlrose tsrritories. Utited States y. N{azr.lll-e., 419

Lj.S. 544 (i975). A!, $urrereigns, Xndian tribes possess "the ct:mmcn-1ar,ri imr:rr:nity

trnni suit lraditionaliy er"rjolir-:d by sov*reigrl po\,ver$ ' 3.A$taSlAfe*Puebllt, 436 U.5.
4
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at 58. As a ferleral.ly rg,,o*llized Inciian tribc, then, the Corrr:runity pilsiies$es tribal

s*vereig:r immunity frr:m suit.

T'ribes can confet: tlreir sovereign immunity on trihal entities, Trilral sovereign

immunity shi*lcls the lri[:e's agencies, instrunrentalities and enlerprises Jrolu suit

absent an e.tpress and nnequivocal r,t.aiver of that ir:rmur-lity. Weeks e*onstructiqn,

]rrc. v. ilglala-Si*ux Housins Authoritli, TgT L.?d 668, 57ll-7"1 {8ttrr Cir. 1gt$6). 'Ihis

principk: applies to tr:ibally-chartr:red hausing auth.orities, l{eeks_; trib;rllv-r:wnet-1

husinesses, se e lJ*novan v. Navajo }r.ertlt-f;."loduslnLtdggf&ei, 692 i".?d 70g,701

(10fh Cir. '19S?); and tribal carporation,s organized under the In.dian l{eorganiration

Act ("IRA"), 35 U.S.C. $ 477, @,€rfrs:rns Natiarat BaI.ls._qJ

ly*Wdt$**d.3{;1 F,2cl 517,521 {5th Cir.), cr:rf. rlercierl,3SS U.S. t}ig (195d);

Rosebrrcl Sioux Tribe-y,,A ct Il SteeJ, 87.1 Ir.2d 550, 552 (8th Cir, 1gS9) (holding that

sovgreign in'rnrunity o{ a t::i}ral ccrporation wa$ r,vaivtd by a sue and be su*d clause

in thc tritie's corporate charier), I-trere, the Cor-rrt mav nnt hear this case if thc, I - -- -- ---/'

I}gt'ea:rdaBt is entitlecl to sovereign imrnunity fri:m suii erncl that immunity g,., ,r.,t

beerr r.vaived. Prrlallup Tribe, trnc. v. \Aiesiring!.pn.Dep.Lsl_Gam-e,436 u.s. 16s,'ITz

(1977) i"If a Naiive Amerir:ar1 comTllunity's sovereign immunity stays intact, a coui:t

lacks pcwer to hear or decide th* liti.gation^")

The IR.A provided tr.vo nlear-rs by which tribes mav *rganize. F'r,rrsuant to the

trIlA, tribes may itrganire foi: Sovernmental pu::poses, 25 LJ.S,C" $ 4f6 {"Secti*n 15"),

or for business or comit:tercial pui:poses, ?5 U.5"C. $ 477 {"Section 1I"). gectiorr tf:

and Section 17 entitieE are clistinct organizations. Balngy_can$g:*v_""-douashc*fribe,

4
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673 F.?d 3j"5,

governmental

allar,t's iribes to arganize ft-rr

sovereigr: in"rmunity lrom suil. S.

n Conrr 674 F.2d 1376 {Ariz

App. 1984), On lhe r:ther hand, Seclion l7 allon,s lrilxrs to incorporate f*r.'[:usiness

and commercial purpo$es. $ection 17 entities have tire authl.lrlty tc waive sovercig;n

immunifl, as pror.ided in a sue. and be sued c.lause.

The C*rnmunity is organized pursuant lo Secticn 16, and i'ras a corporate

charter is$'ued pur$urlnt io Section 17. ,Seear:llu_:r,_lackptt.lr-rnction, 4g0 N.\,v.Zd

158 (Minn. Ct. App. i992). S*cause $orne cuurts l-raver held that a r.vaiver of

sovereign irnmunity ffiay be for-rn.d in a "sue and b* sued" ciause contained. in the

charter oi a corporatinn organizecl pursuant to tht: lI{A, Dslc.g'iah properties -

ltichfi*ld, Inc. v. Prairig Islernd Indiair*eor;rr1rr-1pgy, s?0 hl.w. ?d tbr (ll{irrp. App.

1994){holding,that the Pi:airie }sland Jr"rdian Contmunity *perated its trusjness

enterprisbs pr-rrsuant to ': Section 17 corpnrate charter, ancl that the sue ancl be sged

dgust.r:Ffhe corpcrate charter wa.s an cxpres$ \ryaiver: af the Commri:rity's sr:riereign

imnrunitv fror,:r suit), this Court must first aclclress whelher the flefelclant is

cperatecl pursua:rt to the Crlmmunitv s Sectinn 1{: or Sectiiln 17 powe;:s, and, if

organized pursuant to Seefion 17" rvl-lether tlle sue- anr-1 be suerL clarse, without

more/ ccnstitutes an cxpress rvaivel of the Comr"nnnitv's soveLeign immunity frcm

snit to permit this Court lo exercise subject matler juriseiictian cver thin case.

Although a tribe m*y b* organized u.nder $ecti*r-l 16 and Stction 17,

cornlnercial activities are nct necessarily underiaken o:rlv pursuant to $*rtii:n 17^ $.

32i) (10th {lir. 198?). $er:tion 16

purposes lvhile re":taining their

d
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Uni$f?-ltd-,,674 P.3d 1375. fhe econcmic perwers of a Secticn 16 entity may be as

br:oad cr brcad*r than the po\,\rers of a Section 17 entity. pacolah P:nper:ties -

{tic-h{ie}d,-Lns:,,520 hl.W.2d 1{i9, rfilru;g ]-inr},gr-qs q C+}"rital Asset of the Blarkle-et

Tr:ibe, Op. l'lo. M-36545 {Dept. Interior l]ec. 16, 195S). Moreover, there is a

lebuthrble presr,rt:rptian that all ccrporate o.r busi:r*ss ;ictivities al:e that of a Sectir:n

16 entitv. S-lfuitlqe!]r1. , 674 Y.2d 7376. Irlaintiff hei:e has presented no errirlence

rel:utting thc presurnption tirat Jackpr:t ]unction is oper;rted pursuant t* S*ction '16

governmclntal autherrity. Furlher, this Coui:i has, on *r:re previ<:us occasion, helcl

that Defendant is "apcratrd &s arl arrn r:f th.e tribal govelnmr:nt, and that it

possesses sovereign iinmunity frorrl si-tit," I*ai:rotr: v. IackpoJ--Jr:nctip.lr, Court File

NCI. CIV-053" at 4, il-crvel Sii:ux C*i-ttf, 19tt4), nppenl yending. In ccnformance with

tl"re laws r.:f this sovereign Indian Communitv, this Couri h,:lds thirt the {lomnrunity

operates Jackpot-]r-rnction pu:suant to its Section 1ti governmental por,r,ers, arlcl,

th6refore, the Court neecl nr:f address ihe issu* of ruhetirer ii Section 17 corporate

d;arter cbrrtaining a "slle ar-rd he sued" clause operates as an express r,vaiver of

${}rrerej$n imrnunity f:rom suit. :r

1 lvhilt some courts harie held thiet thc sue ancl. be suEd clause in a corporate
eharter ope::ates a$ an sxp:rgss tgaiver of sovereign immunity, Rosebr,.Ul- $i*ux T'ri,be,
874'F.2d at 552, this Conrt rejects the rcasoniirg of those courts, for iogic dictates
fhat even in Sectir:rr 17 posture there must b* an explicit, affirn'ratir.e waiver. More
sound is the coui:t'$ reasr-rning in In re Ransom & *ll".ilegig Mohad gq;
C"-gm:nunit,r,*FBllt-lgg., r,n*here the court l-reld ihat sor.ercign immunity oi the 5t.
Regis Mohawk T'i:ibe exts'nded No lhe 5t. I{egis Mohawk Eclncatio.n and Comrnnnity
Fund, a ncn-profit, statr:*cha.rtered. corgri:rirti*n, and that hecirr-rse "Fre$ei:ving tribil
resources and tribal aulr:nomy are mattels of vital importance," a waivsr of tiibal
savereign imrntu-tity "cann*f bc implied but mr-rst b*: unerlnivoc";ll,1l expressed" even
u'here there is a sue and be suecl clause at issue. 658 N.H.?d 989, 995 {hl.Y. 1gg5).

d
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As trn enterprise of the Cr:mmunity oFereted pursuant to tirat authority

granted in Sectinn 1{: of the fndian i{.eorganization Act, lhe Act of June 18, 1934, 25

U.S.C. $ 476, l.]efendant retains thr: {lommr-rniiy's inhelent sovereign in'Lmunity frcrn

srii"t, and, absent an expres$ and unequivocal waiver nI tl-rat sovert,:ign knmunity, is

protected fr*m tl"lis suit, ior abser"rt "consent, the attempfrd exercis* of judicial

Fower is voiq"1. . . "" United $tates v, Ll"dted-5leteg$delify & Guaraat , 309

1I.5. at 514.

"ll-Jhe stanclard the Sup:eme Cor:rt ]ras estahlisir*:rl fur a w,aiver af tribal

fsr:vereign im::nunity] is extrcr:rely difficult io satisfy.' $*:rth-ylebb.itt, gZS F. Sur;:p

1353, i361, n.4 {D. Minir.), t:rp7tt*ldndreted, No.95*3392 (8t}r Cir:. Sepi.26,lggs).

trrcderal court$ hat e "steacl$astlv appliecl lh*: exp::ess rvaiver reqnirement ir:respectirre

aI the natute o{ the lar,r'suit." American inclilrn Agricuitr.rral C::r:dit CelrsolLium, Int""

v. S.tandin$ Roi:k Sioux fribg. Tsil F.2d 1374, 737 (6th Cir. 1935) (intei:nal citatior-rs

or:rlitted).n'l'his Cour:t must d* s* also.

,,-,' Id{ther, cvett whelt a tribe }ras expres*ly nr"t,1 unequiv*callv r,vaived its

sr:vereign immunity frorn suit, such a l,r,'airrer must be interpreted restrictivetr;r

against tlre party bringing the cla'im. See st:nerally -Uql1€d$tats;lldell-ry- &

Csales1}t-eg., :0.9 U,S" 5CI6; Santn ilg.r-a-ll-Ue-b-Lq, 43b Ll.S. 49. The waivc.r langua.ge

must be narrowiv cr:nstruerl, anqi it is oniy unequivocal expressicns which will l:e

giveneff'ect'ict';sfczfilrit,,503U.S'-,112$.Ct.

-.---_", 117 L' Ed.zd LS1, trSZ {199?). T}rese same principles apply ta tribal,entities.

Acciirdingly, even 'with the grant of jurisdiction tn tl-ris Cr:r-rrt discusseei above, this

i4
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Court must finti an exFress and urrequivr:cal lr,'aiver o{ sovereigr:i imrnunity in arcler

lo exercise subject rnatter jurisdictioll over Lhis actlon.

Tlris Court is nct prohibited by the Cornnrunit)r's sovercign imrnunit-v from

suit {rom exercisirrg; the subject matter fudsdictinn it possesses *ver t}ris matter,

irt:wever, for th* Corxmunil), expressly anci unequivccaltry ra,raivecl Jackpot Juncbinn,s

immunity in "acfions to en{i,rrte cr-rntrarts hetr"veen the Cornmunitv, its husilesses,

its officer:s, ernployees arrd agents ancl any pcrson or entity" in the Coart of the

Lr:wer Sioux lirrlian Cnmmunity. Resolution 39-S3. T'ire present matter is an action

to enforce il contract betlveen a Community busiuess, Jackpct ]u:rcticir, irnd a person

or entity' 'I'hus, jackpot |unction's sr-rvcreign irnrnunily from suit has been expresslv

and nnequivocally waiveil in tl.ri* matter. Ilursuant to Community laNr, then, this

court may Exercise its subject maitei: jr-rris-liction in this alction.

.:v.
" Snffi-mrlarv Tuc{gnlent Stamdard

For Defeir.dant t<.t prevail or: its surfirxary judgment molion, it must appear to
I '" 

*'/
the Court "that tirere is ua g*uuine issr-re as to any nlatcrial fact ancl that the nro\.,ingi

pa$y is entitled i* juclgment as a matter n{ lavr." I{r-rle 30, LSCRCI}. 'l'his court,

therefole, mu$t del'elmine r.vh*ther thr::c is rrny materi.rl faciual issue ren-lain.ing

wiricll is sufficient to take t]:e case tc trial. The mor,,ing party bears the ir"ritiai

br"rrden af demonstrating conclusivelv thal nc genuine i*sue of material faci exists,

Celctex-CorF. v. Ca.frett, 477 U.S. 3j.7, 3?3 (1986), and that th* movant is entitled tc,

judgmentasanr.atterof]aui.s!-]g,tS-|@,82?]r''2d1432,"l435

(6th Cir. 19S7). irVhen consictefi:tg a inntion for sumu-rary juclgr:ngnt, the court mugt

a
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view the facts ancl all inferences in the light mt:si favc-rabl* tr: the non-mcvir-rg party

Id., Conversely, all reas*nabie inferencc.s musf be drawn against the movants,

Bouldis v, u.$. 3.-tr.s.,.1aki Moror {grp., ztl F.?d 1319, 1324 (6th cir. 19gt). *nce r}re

movi1.Lg party has macle a ;:rima facie case, the nonmor.ant mLrst c$me fr:*.rrard with

specific facts demonstrating there in a genr.rine issue for trial. Ande{gon v. i,iberty

Lobby, In{t.,477 U"S. 242, 249 (19S6). T'}rerefore, the nonrnoving pariy "must do

rntlrc than simply shciw tirerl ther:e is some nretaphyslcal doubt as to the material

facts. . . " FaUlSh v, Jq],:,Mfg, Co.,67 {j.3d ?99 i6r}r Cir. 1995). 'fhe nonmoving

party's evidence n:ust be such "thaf a reasonable july could retnrn a rrcrdict for thr3

nonmoving party/" Vitkus v. Featriqe Co., 11 F.3d^1535, 1539 {lt}Nir CiL:" 1gg3), apcl

such evirlence must be n,rt mercly colorablc but significantly probative. Id. A

succe*sful sr-lmlxary jucJgment clefense requiras m.ore than nrere argument or re-

allegation of tlre'p].*adings, JKr, lsc. ti..TC$X s " 5? F.3d 234 (gt.h cir.

1e9s). 
.

',- ' lldfendant's pc,sition is that the constructi*n of the Contract langr-rage is a

matter nI law, that tl"te relevant language is clear ar:el unambiguous, ancl that ,vhere

ihere i* n': ambiguclLis contract ianguage, the conrt may not consider exlrinsic

erridence. Plainfiff dnes trot argue these principles of contract constructi*n, anct

marintains tirat lhe crntr;rct language. on its facr, is ir:sufficient tu cletermine the

intent of the parties.

'II-re Court agrees that the Con.tract, on its {ace, cloe s not evidenc*:. the parties'

inteii.t; even when the ciocument is int*rpreted as a rvhole, see lilrtner v. Wagegt

-.t
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Q:gefglr&a Blg3dcg€!.lne., 549 F $*pp. 411 (D. .liinn. lg8:), the i,yorcls are a*sigr:ied

their ordinary meaning, se;r Nmn v" suFeri*g _Xa*- 76? F.2c1 695, {i97

{8th cir. 1q85), an<l al] terms are givr:n *ffect, ser Merltronic, l.{ic. v. C_ataly*

ReEeel:b*QqIR, 5i8 F. S*pp. 94S, 951) (D. Minn.), ilff'd,664 F.:d 650 (8th Cir. 198t).

because t}-rere is rnore than cne reasonable intelpretati*n of the Cantract. Where

there is more than ane reasonable iuter:pi:etaticn r:f a contract, fi'ie contr:acf is

ambiguous, Unrv*:rsal T owing Cc. v..-U-rritgd*Sa{ge*eo., 5Zg F,?d 10?8, 1'l0i (Bth Cir"

1981.). Flolvevel, coirtrary t* Def*ndant's tlssertion, ar:rbiguilv in a ccntract is ruof

xer:essariJy a questicr-l cf lar,v far t}:te {ourt, Otten v. $!*anS]r:alllnt.*Cg,511 lr.2cl

143, 147 i8tli cir. 7975), it may alsr: l*.e a que.stlon of fact which requires

cr:nsideration. of extrinsic evidence to r*solve.3 Qly aI Vuginia v. d gfilg

Propp4ies., 465 N'lry .24424 (Minn. Ct. App. 1991); $-wa*aqn lL Americqnldasghvare

Vl.gl-Jnglq./ 359 N.W.?d 705 (Minr-r. C:t. App. 1984. l)ther cou::ts have said that

"[f]]re coirstruction ancl cffect *f a c*nfract art: questicns of law for the court, f:ut

r{rJrete.th*ar:e i* arxbigulty anc{ constructi.on depends cn extrinsic evielence and a

r,rrriting, fhere is a qu*stion of fact for the jr:r-rr," Tgfngi-_V- dlphathi_$nror:it"v-

ljouse, 267 It.W.?d 63. 66 {Minn. 7979}, and that contract ar:tions may pr:esent

mixed questions of law and fact. Sss Williar:-r Schnrareer, et al., The Anal.ysr-c dfld

2 Def*:rdant is c<:meci that tlre merc existence r:f ;r d.ispute orrer conLract
langtrage c{nes not nec*:;sarily signill the presenct nf amlligi-iity in the contract.
Arktn-nxtels$]atjiie Cr:,. lnc.. v, ljTe, 84ti F.?d 1354, 1350 (1tth Cir:. 19SS). Were it
otherwise, a party cerulct autorn;r.ticall3' avoid iiutnmary judgment simply'by r;lising a
disp.:te over a contract lernt. 'fhis .'ircutrd clearly be an unacceptable iesult, for
summary judgment can ire a u*eful anrl econcirnicai tor:l for diaposing cf conllicts
before ilial.
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Lletfsi:n of Sumwar-y lttd,mtnt !vI*tions, 139 F,R.D.441 (19?i); scre a/su R:insi:m..y,

Linited States, gt)ll F.2d, 242, ?44 {Fect. Cir, i99t}) (rvhether or nnt contracr existeci was

nrixe*lquestion*f1art.andfact);]iksiv-.-,,.@.'672F.Supp^1294,

1297 (\1.il. Lia. 1987) iholding that r,vhere dgnial r.:f contract tiabilitv is irsserted, the

t-:ourt faces a mix*d qr-rusticn of ]aw anci fact)"

Wliele there is a xrixecl" questinn of lalv and fact, an award of sriilm;rry

judgn:rent is usuaily inapprr:priate. "J*clgcs prrefr:r to senct this kind of question

Imixect questions r:f iar,v and fact] to the iury w.hen they can, becau$e they are

difficult qr-restions, and appellate courts have encouraged them ti: be sent to ji:ries."

'soy 
Sccr-ul$ of Aineliqa v. {irahan:, 76 ir.3d 1045, 105il (gth Cir. 1!196); sr.r: alsrr 'f,SC

l*Cu*a-ingJ-Ns$hlqax.leq., 426 U.5. 43S, 450 i19f6) {holding that material*v is a

mixed queslian of law and fact, and si-rggesting tl"rat su*1n1ary judgrnent is

ir:rappropriate,rvhere mixed qr-restions of larw anci fac--t are at issue,); nccard

Mcller{u$tt lst'l r'. }S-iLe.4dg}:,498 u.5.337,3sg {199j) (holciing rhe.t summary
t.t

itdgme.lt, on nrixed questir:ns of law and fact is *ppropriate or:ly r,vhere bgth the

facts and the iaw rvil] rs:asonai:ly sr-rpport onlv one i:onclusion); jlan-p&-qf.**V*

Fg"erlep-s lrts- eo., 958 F.2d 483, (tst Cir. 1992) (applying Rhode {sla-nd law and

holcling thai rnixed questicns of larv and facl preclude an award of summary

nOUr*rurr, ur-lless no reasollable trier nf fact corild ciralv ;rn1, ot]:rer inference from tl:e

"totality of the tircutnstances" revcnierl by the undisputeci eviclelce).

Mixed qu*stions are tvpically inapprapriate for resolution cn sumfr-rarv

judg'r:rent for several reascns. First, in most cases the recnrd has 1.*t bee,n

4
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sufliciently devel*ped to allow a tully informecl decision nn at1 outccme

determj.native issue. See tsertali-ug_EfBr_earlos hlle,H-rsntarJr*Schooi l]-i$tdsn, 7?1 F.

Supp. 1150, f i53 (T{.n.Ca. 1}89). Second. where resolufiern of an uitimate l:act

deper-le1s on the credil:ility *r demeanor *i'r,vitnesses (as it vcry r,vell mav in a

contra{t acticln r.r.'}rere the intent rrf t}re parties is at issue), a trierJ is Erfte"n nece:isary

and he:rce a grant of summarir jr-rdgment unnise. !{. Sr* s/solGlahqlg.lejty oi'

Chicagc, 828 F. S.tpp. 576. 5&3 {}f.U. nl. 1993). T'hus, where ambiguity results in a

mixed qu*stion of fact ancl Law, and where the ambiguity is nct susceptible nf

resolutiot^t frcm an examination *f t.he extrinnic evidence offered al the sr-lmmaqr

judgment hearing, the rnertt*:r is deserving of n trial.

. 
When ciet'err:linin.g wheth*r an ambigr-rily exisis. this Cnurt looks to the

parties' intent al ihe tirne o{ contracting as evidencecl by the face nf the contract and

ihe Janguage used. T'he language is examineel in the context of the whole

agreemer{t rvhi}e giving effecf to all terms. Medll:onie . Ii-rc., 51B F. brFp. at 9S0,

citing Suh oii co. v. v_jqkers Refining:fo.,4!4F"zd 393,3gr (sth cir. 1969). r\n

ambiguity exists if tire agreeurent is reas<,rnal:ly sr-rscepti'lrle *f more than one

crinstructir:n, Univ.er$gUn-win$ Co..., 57!) i'.?d at 1101; l.ittor"r hdiclrrlyave_e_aqking

gradtrcts, v. Leviton h{f&'eq*}K., 15 F,3d 790, 796 {Bth Cir" 1p94), reh'g d.exted,

1994. A tnore detailect articulation of this basic prrinciple holds a contract term

ambigr-rnus if it is "capable of more than one meaning when vielvecl by a reasonably

intelligent person rarhn has examined the context of the entire integratecl.agrerment

antl wh* is cngnizant of the cLtstont$, praclices, u$ages and^ terminology as genu:ally

d
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understood in the particular trade or i-rusiness." lyalk=IAffSct. Crr$., { q.

Capital Corl:., 818 !:.?d 260, ?b3 (]'d Cir. 1982) iappl;iing New ycrk law). 'I'he record

shows that, when all facts and inferences are lrier,red in the light most favor:al:le to

the Flaintiff ias the non*moving party), a reasonabtre person conld finil co:rvincirrg

either Plaintiff's nr llefendanf's ci:nstrllction o{ the relevant contract langu*g*, anrl a

rerriew of the cantract indicates ihat the intent cf tlr.* parties is nat clear fi:om the

langr-rage nsed in face of the conLract"

When an arnbj.guitv regarding the parties' intent exists, this Court marz

consider "tlte surrrfunding circumstances, the occasion and apparent obiect nf the

parties.' Flnrida Easr!-c,e_$.Redltay co v_*c*gl karrrp-_h:c., 42 F.3cl tizs, il29

(7th cir. 19{}4}, rel*'g de'rcied, lggs,4uofrng uadengi,reid_y- underwood, {i4 so"?ti

?81, 288 (Fla. 1953)' 'I'hus, sumrnary judgrnent i.s unrvarrarrted, r-inless the "extrinsir:

evi4ence' presentcd about fhe parties' intendecl nreaning is so one-sieled that nc>

reasonab& perso,n r:*ulcl declrte to the contrr-lry." A[gn"_u.Adase,_l&g., 96T p.zd" 695,

*l U'j (rr. 1ee2).

["Iere, t]r*: I'laintiff has oflerecl tire.Atfidavit of {ticharcl fhielen to esrablish its

inter:pretation olf the contract langr-lag*, l'Iiis afficlavit states that the parties

'intencleci to prcvicle a base or minimum number of trips for lvi"rich piaintiff lrras

entitled to be paiel . . ." iThielen Afi" ai 3). Whether ornr:t such an afficlariii would

be sufficieilt at trial ta prnrre lhe intent af the p;lrties, it is exirinsjc erriclence lt,hich is

n.ot merely cril*rabl,e, but significantly ylobative, ancl is sufficient under the aboye

standarrl to withstand lfefendant's Motiein for Surnmary Judgme:-rt" The 'fl"lielen

3
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Aff.idavit, considered togetheir raiith Plaintiff's Camplaint, and the record at oral

argurnent, b a showing sr-rfficient to establisir the existence of an elernent essentia.l to

that party's ca$e anci *n n'hich that par:ty r,t'ili bear tlre bur:den ,-rf prcof at trial.

f,e"lo-!_ex*y,'._fe,|re!!, 477 U.S.317 (1.9$6). Moreovr:r:, the'I'hieien Affidavit a:rd the

record as a rt'holc compcl the conclusio"n that ihe extrinsic evidence is not "$o cne-

sided that no reasq:nable Frcrsoil cur-rld decide tc the cantrary." Alleq-v. Ar"1agc,967

F.2d at 698.

The fJefendant offsrs a c{rurse of performante to establish its version trf the

parties' intent at the tiine of contracti.ng, $uch evidence, holvever, is ilself

supportive of rrrore than one interpretation of the contrar:t l"rngu*ge, sdc drscr.rssion,

i.nfr*., and, given. tlrat the Court must vier,v tl-re facts in the light m*st favr:rable io

the noir-m*ving part, r.vith,orrt mors, does nat rveigh heavily enouglr in the balance

to dispense'rqith Plaintiff's claims at this stagc of the proceedinpis. Since both

interpqetations are suppcrted by the f;rce and language r:f the contract, this Cor-rLrt

SndS thdt an ambiguity exists in the cnntr:act, anr{ that the contract, together r,vittrr

the extrinsic evicience Fl:e$ented to the Court, is insufficient to resolrre the

arnbigr-ritv.l

3A note oir Defendant's rontrtt pr*iertntttnz argument is in ordrr. This rr-rle

requir:es cnntra.cts to be rcnstrucd against their drafters if the interrpretation
advanceci by the non*drn$ter is reascrrabi.e. Simeqtle v. First Fank Nat'l &is-oc.., 971

J

F.?d 103, 107 {8th Cir. 1-qi92). 'fhis rr-ilc is only appliecl once an ambiguity is found
and it is useci a lasl l.esort. Tironr.'son v, Amocq ,Qil re{t , 903 lr.2cl 1118, 11.21 (7th
Cir. 1990). Ths :rutre generally d*es not aFply r.vhere the agre*ment was exteirsively
negbtiated. Homac. {$.{. rr, DSA Financial Cr:rF., 661. }r. Suprp. 77'a, 7*& (E.il.Mich,
7987). Because tlre record indjcates a dispute as to r,rrhether and.fo whal extent this

{corrtinued. ".)
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Since an ambiguily exists, a question about a material fact {the rneanrng of the

ccntract term) has arisen. lJell l.r"r-inLer-C_o-, v. S+^+:tgn, 161 N.!V.2cl 3S3 {h,{inn" .l.g17),

Defenda:rt relies r:::l the ::u1e in Cclotex that sum.mar1, jr-idgment must be enter:ed

against a parllJ lvho faiis to inake a showir-rg s:-rf{icient to establish the existence of

arL element essential to lhat party's case and cxr which that party rvill bear: the

burden of proo{ at trial, 'Ihjs Cor-rr:t fir-rds the teac}ring of dlelotex relevant tr:

inte.rpreting the Comn:unity's Summary Judgment standard. 'Ihe nreaning cf

"estabiish" within the Cel-clgU requirement is, itr:wever, not ta b* construecl as

r"rarrowly as Defenrlant n'r:uld have it. 'N'he egh!-[sx Court itself noted t]rat the non-

mcving party, to arr*id riumrnary judgment, is nnt required to procluce evidence that

i"'ould be admissible at trial. 477 Lr.S. at 334. Nor must fhe non,mnving Farty

d.epose its own witnes*,es. Id. The nonmorrin$ party musl do more than simpiy

shul that ths:e is some metaphysical doubt as t* the nraterial facts . . . ." j_pJ Mlg,

Eg., 67* pl:* Zpg" The nnn-moving party must brrng forth errjcJence beyond the n:r.ere

gdgadings' tr: uleet iis burden, and the l-ionrnr:ving pariy's evidence raust $e such

"that a reasonable jr-rry could return a verdict for: fl're ri*nntovirlg party," Vilku_r, il
F"3c1 1539, and such evident'e musl be not merel-v coi.orabie but significantly

probativc. l-.{ This Flaintiff has dr:ne. Plaintiff has thus designateci "specific facts

sh*r,ving ihat ther* is a geni-rine issne for trial."

3i.. 
"c*ntinuer*)

Coutract was extensivejy r"rc-:gctiated iand as to whetlrer or not Plaintiff's role rras
that o{ "drafter"' or merely "typist"), it would not be appropriate" to apply this rr-rle to
resclvi:rg this moticn.

3
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'l-]re Defendant argues that extrinsic evidence rnay l':rl consirlererl by the C*urt

to resolve any a:rbiguity r.arhich might exist in the Contract, and that such evidence

is supplied here bv tht course r:f perfarmancc between lire parti*s, anrl that suci":

evidence e*tablishes the validity of the lJefendant's posibion. Defendant's

Me*rnrandum in Su3:port *f Its Matii:n to lJismiss at 13, Defendant has prcviclect

the Court with invnices tcl lhr: Defr:nrlarrt from the I'brintiff, and checks in payrneni

of those invoices, which eiemonstrate that Plaintiff billed for f*wer than the

minimum nu::tber cf trips Plaintitf alleges it r,vas entitled to, and accepted payrn*n.t

for: fevrer than the minirrum number identified. l'he Defcndant urges the Crturt tc

accept this as ;rn nbjeclive m*.nifestation c.tf the parties' intent regarr{ing the

ambigu'nus term of thE Contract.

The Cq:urt rejectg this position, for at oratr argument, Defendant's counsel

agre"ed rhat, i{ an an-rbiguity existeil in the Contract, anri if the cr:urse s:f

pefforrnance wet:e used. ta resolve the ambiguity, and if that extraneous evictrelce

{9re susbeptible to more th;ln one interpretation, then the matter would not be ripe

for summary judgment.

Tlee Court: You would asree then that in the cvent there is an
ap"rbiguity, and in the evenf that that ambiguity should involve

- reierence to the statements that ale attached as an exhibit to yoru
p;1pers filed with the Court, if anotl'rer reasonable interpretation for lhat
exists, then that ',vould be a disputed matter of material fact, would it
nr:t?

h,5r. $acobsosa; Yes.

TSle Cowt: Airrl this r:'raiter would not b+ right for $Lirnmary
ludgment?

d
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' {r" jaceibsom: That's alsc; tme.

Tlae Ccurt: So if the Cnurt finds lhat an arnbiguitv exisis in this
la:rguage, then the Court shor.ild not tr;rant your niott*n for sumwary
jr-rdginent?

&{r" }acohs*m: 'I'hai's prohab.ly correct, Iour F{onnr. I t}:rink that is
likely correct.

Tha Co*vt: 5a really, the single issue that coirfrr:nts this Caurt js
r,r'hether there is an ambiguifr?

&{r. }ncchson: Yes.

Further, for the Court to accept ilefendar"rt'ai arsument that the course ot

pei:fonnance rlem.onstrates the intent of the parties regarding lhe rni*imum rrumber

clf trips requirecl, ttrre Court must reject the truth of the T'hielen ,Affidavit. Flowever,

Itrithout additicinal evid"enct pres*nt*d to the Court to refute the Thiele' Aftidavit,

the Court is unable to q:rrclud.e that the interrpretatian of the intent of tire parties tc

the Cantracl, ps presented in the Thielen Af$idavit, is inccrrect. The I'hielen

Affidal"it 'bimply 
all*ges that the Flaintiff had rights t* payment for a certair-r ngmber

*,j*1, &' rig}rt which the Flaintiff chose to refrain from exercising. 'I lre rv*iiver of

the lriaintiff's a.lleged confraci rights for any given r,veek has no bearing un the duty

of perfor:mance requir*rJ. r:f the Defenclai:t for ir.nv other lt eek. While the Cour:t is

reluctant to infer that lhe course of perforn'rance as provitterJ resolves the ambiguitv

in the contract languerge, or to infer a blanket uraiver af lilaintifi:'s alleged rights fi:arn

the course of performancer it nrav well be that aciciitir:nai evidencr will sr.rbstantiate

tl"rat Fla.intiff's alleged right* dict not exist in tlre firsi instanc*.. or, that jf s*ch rights

did JxisL, that a blanket w'aiver of" sr-rch rights might be inferrecl. frcrn the parties'

J
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ct)IJrse of perfornrance' it is fhe need for such additioiral evicience which leacis to

the Court's reluctance tr: disrniss thjs matter rvitlraut further developing the factual

cor-ttext frorn which the parties' intent mlght be ;rscertained, and lvhich ruill,

presumably, resr-rlve any ai:rhiguity in the contract langu;rge^

Fi:rally, the Defendnnt argues that the case rrrust be dismissecl because the

Plaintiff has failed to establish that lhs l)efenclant breached the Cantract. The Caurt

notes that, given the far:t that this is fhe funclamenta.l issrie w"hich will be decidecl at

triaf it is prentafure to decide rt on the evidence r:urrently b*fore the Cr:urt.

$RNEK{

ilefendant's hdction for Summary Judgn:rent is thc=refcre DENIED. This rLrling

shall not prejudice either party frnm bringing or renewing a surnulary judgmeni

motir:n after the clnse of discovery"

Ilated:
,l

a

tutr&y ?0, 1996

t ., t,
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