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commissioners when they make a motion.
O Whatever they say you'll do whether it's rlght or

wrong?

A (The witness indicated. )

O You're nodding your head?

A Well, I haven't had them make a moti-on that was wrong

or directed me to do something that was wrong, so I
havenrt had to have that dilemma.

O So you think this was a correct motion giving six
days ?

A They made the motion. They agreed on it. I had

nothing to argue about with that.
O Do you think it was a correct motion? Do you think

it complied with South Dakota election laws?

A I think that if -- they live down there and they were

comfortable with that, then I didn't have an opinion

, on that.
O Do you think that motion authorizing six days

complied with South Dakota election laws? yes or no?

A The election l-aws say the early voting starts 46 days

prior to that. And we started early voting whether
it be down there or by mail or coming to Hot Springs
and so I think we've complied with the law.

O So why did you change it from six days to 32 days

l-ike FaIl River for the 2012 primary?
EXHIBIT

3
ty, SD 57709
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A Because there was -- there was a lawsuit that was

brought that requested more than that.
O All right. So you went from six days Lo 32 or 33

days before the 201-2 primary because of the lawsuit?
A Apparently, because this was their original motion

that they made.

O All right. And when did it go to 32 or 33 days?

A I cannot tell you the dates that I believe that
was back in March.

O AII right. Did you know that it was -- was money an

issue for determining the number of absentee voting
days ?

A Money comes to be an issue, but' it was resolved with
this lawsuit. So I'm happy about that.

A Al1 right. First of all, tel-l me how money was

resolved by this lawsuit.
A . In the past -- with the Secretary of State in the

past, Lhe reimbursement to Fall- River County was only
for overtime and it didn't include our eight hours a

day that we were out of the office. And the lawsuit
prompted the Secretary of State to authorize the

additional monies to cover that.
O Didn't you just -* why couldn't you just ask the

Secretary of State to do it? Why did you need a

lawsuit?
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A I -- in the past, the Secretary of State did not
authorize that.

O A11 right. Let's qo to what's been marked Exhibit
161 .

A Okay.

O All right. Do you know the difference between Title
I and Title II and Title fII monies under HAVA?

A I would not testify on any of those differences.
O You don't have any understanding of the differences

between Title I and Title II and Titte III funding
requirements under HAVA?

A f cannot say I totally understand them. I just know

what expenses would be reimbursable. Whether itrs Il
II, III/ f don't I cantt say.

O Alt right. Whatrs your understanding of what

absentee voting costs 1n Shannon County can be paid

, by Title I?
A I canrt tell you which title authorizes early voting

reimbursement costs.
O Have you ever researched it?
A f have not I have not sat down to get a full

understanding of the different titles under the HAVA

moniesr no.

O Atl right. Youtve known that Shannon County

registered voters did not get the same number of
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issues, yes.

O Right. Do you remember that you stated that that was

the basis for Shannon County not being able to
provide the number of absentee voting days in-county
in-person as other counties? Do you remember talking
about that?

A I recall the general discussi-on, yes.

O Right.
A Yeah.

O And you stated that money was the cause of Shannon

County not having the same number of absentee voting
days in Shannon County in person, correct?

A Money is always an issue, so I -- without looking at
my testimony...

0 You donrt remember what you talked about there?
A ff you showed it to me, T would know what I said.

. But I don't recall verbatim what I said, no.

a Okay. I rm going to ask you here today, is the reason

i.n 2004, your understanding, that the Shannon County

registered voters didn't get the same number of
in-county in-person days of absentee votj-ng because

of money?

A I wouJ-d say that probably was, yes.

O Any other reason?

A As far as I recall, that's the first time early
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voting ever came up in Shannon County.

O Same question for the 2A06 election cycle, is the
only reason that the Shannon County registered voters
didn't get the same number of days of absentee voting
in-person in Shannon County was because of money?

A f canrt I don't recall why they only set two days.

I don't recall that.
O You were the county auditor in 2005?

A Thatrs correct.
0 And you have no idea why Shannon County only had two

days of in-person in*county absentee voting?
A I can only go back to minutes and see what motion

they made.

O Here today you have no idea?

A Money is always an issue in Shannon County.

O As far as you know, funding was the only issue that
restricts Shannon County from giving its residents,
its registered voters the same number of in-person
in-county absentee voting days as your other county,
Fall River?

A I would say funding and whatever motj-on the county
commissioners make.

O And you have no idea what the Shannon County

commissioners went ahead and considered in making

that motion?
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t,

A I donrt recall.
0 A1l- right. Same questions for the 2008 qeneral or

2008 election cycle. Shannon County registered
voters did not 9et, according to your answers to
these interrogatories, the same number of days of
absentee voting in-person in-county' correct?

A That's correct.
a why?

A That is set by the county commissloners,

O Do you have any idea why it was restricted to less
days than Fall River registered voters?

A Wel-1, the commj-ssioners are always considering
funding and have the funds to do things on a"l-1 of the

decisions they make.

O Same questions for the 2010 election cycle. Why

didn't the Shannon County registered voters get the

same number of days of in-person in-county absentee

voting days as Fa11 River folks?
A And I would have to imagine it had to go back to

funding.
O So, in your mind, funding is lhe primary reason, lack

of money in Shannon County is the primary reason that
Shannon County registered voters have not got the

same number of absentee voting days in-person
in-county?
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the discovery for responses.

O Okay. Did you ever research -- you said you never
researched the HAVA funding issue, what funds were

available from HAVA?

A I did taq and research it. What I was aware of is
what expenses were reimbursable.

O Okay. Did you know how much money was available from

Title It if any, for absentee voting in Shannon

County?

A As far as I recall, I don't know which title j_t was,

I, II or III.
O Did you know that there was money available from HAVA

to conduct absentee voting in Shannon County?

A I'm aware of that Ln 201,0, if I recall correctly, was

the year that early voting in Shannon and Todd County

was authorized.
O , All right. My question i-s, do you know if HAVA

funding was available in Shannon County for early
voting locations in Shannon County?

A Which year?

o 2008.

A I donrt I don't recall it being avail-able then. I
could be wrong but I -- i-n my mj-nd, it was available
in | 10.

O Do you remember the first time you contacted a South
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t

Dakota Secretary of State and said, lile need money for
absentee voting in Shannon County? Do you remember

what election cycle that was?

A I just honestly canrt f don't recal_l doing it in
'08.

O You were the county auditor in 2006?

A That's correct.
O I thought I just heard you say that funding was the

issue that Shannon County registered voters didn't
get the same number of in-person absentee votinq days

in-county?
A Correct.
O All right. During that 2006 election, did you ever

contact anyone at the south Dakota secretary of state
and say, We need more money?

A I didn't think it was in my rights to ask for more

, other than what was allowed.

O What did you consider allowed?
A Whatever guidelines that our Secretary of State had

set out that woul-d be reimbursable.
O What was your understanding of what costs for

absentee voting in Shannon County in 2006 were

reimbursable?

A I donrt recall early voting -- and I could be wrong.
I don't recall early voting -- early voting, per ser
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t

O And you don't recall researching it?
A f don't recall thatr rro.

O And you didn't produce any correspondence between you

and the secretary of state requesting information on

how the funds could be utllized for absentee voting
in Shannon County?

A No, f didnrt.
o And you don't remember here today a conversation you

had with the South Dakota Secretary of State
regarding reimbursement of funds for absentee voting
locations in Shannon County?

A In 2005? f don't recall.
a Same question for 2008, do you remember visiting or

communicating with the South Dakota Secretary of
State regarding funding, HAVA fundinq for absentee
voting in Shannon County?

A donrt recall contacting him. I donrt recall what
year I became aware that early voting costs were

r.eimbursable.

O You have no idea what -- when is the first time you

remember talking to the South Dakota Secretary of
State ?

A T just seem to think it was in 2010.

O Why would you wait so long to talk to the South
Dakota Secretary of State regarding funding issues
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voting costs, but I honestly can't tell you.

a A11 right. So through the election cycle tn 2006 --
A Um-hmm.

O AII right. You have no idea here today what costs

were reimbursable or not reimbursable under HAVA?

A For early voting?

O For absentee votJ-nq locations in Shannon County?

MS. FRANKENSTEIN: Asked and answered.

O You don't know?

A I don't know.

O And you don't know -- you don't have any idea t-n 2004

how many -- how much of that HAVA money could have

been utilized for absentee voting locatj-ons in
Shannon County?

A Thatrs correct.
0 And you never researched it?
A . Correct.
0 Tn 2008, during that election cycle, you had no idea

how. much money HAVA money was available for early
voting locations in Shannon County, correct?

A That's correct.
O You never researched it?
A f can't tell you if I did or not

O Here today you don't ever recall researchlng that
issue?
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A I donrt recall researching the issue. When f became

aware of the Secretary of State authorized funding
reimbursements for early voting, then we submitted
for that. But if it was not on his list of
reimbursabl-e HAVA expenses, then thatrs as far as I
went as far as research. I mean, he made the

determination and we followed it.
O When did you first learn, if ever, that there was a

large chunk of HAVA money that was available for
funding absentee voting locatj-ons in Shannon County?

A I -- f don't know. I I believe in '10 he

authorized expenses, so there must have been money

available.
0 Do you have any idea what the reimbursable expenses

were for an absentee voting location in 2010 from

HAVA funds?

A , I believe he authorized rent, office expenses,

travel, meals and overti-me costs.

O What

A And advertising or any other -- any other expenses

needed.

0 If he authorized all those expenditures, why didn't
Shannon County have the same number of absentee

voting days in-person in-county as Fa1l River County?

A WelI, that, again, was set by the county
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commissioners.

a But are you --
A At that time they did not rei-mburse the -- my B to 5

days.

O But are you saying now that funding wasn't an issue
for determining the number of absentee voting days in
Shannon County during the 2010 electlon cycle?

A Can you repeat that, please?

MR. SANDVEN: Can you read that back, maram?

(Question: "But are you saying now that funding
wasn't an issue for determining the number of
absentee voting days in Shannon County during the
20L0 election cycle?" read by the reporter. )

A I -- I -* I think their determination was st1]1
had financial issues.

O All right. If there were financial issues, I thought

during the 2070 election cyc1e, authorized
advertising, correct?

A And I can't tell- you at what point in'10 he

authorized that, but yes.

O And he authorized rent
A Um-hmm.

O for the office space?

A Um-hmm.
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in-person in-county voting days?" read by the
reporter. )

A Wel1, from the way T understand your question is I --
I canrt hire extra people in my office for -- without
knowing whether it would be reimbursed or not.

O Did you ask him? Did you ask the Secretary of State?
A I don't recall. All I recall was him tellinq me that

overtime costs, but not the eight-hour day costs,
would be reimbursed.

MR. SANDVEN: Can I have this marked L62, please?

(Exhibit Number 152 marked for identification. )

0 I'm going to hand you what's been marked Exhibit 762.

Are you familiar with this e-mail?
A Okay.

O Who is it from?

A Chris Nelson.

O , Who is it to?

A Myself and Kathleen.

O When was it transmitted?
A It was sent on May 1st, 2008.

O And didn't he let you know that Title II money, he

had EAC approval that Title II money could be

utilized for absentee voting locations in Shannon

County?

A We1I, apparently, he let me know in May of '08 that
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that would be an al1owab1e expense.

O Att right. Thls is your -- this is an e*mail you

received?

A Yes.

O Do you remember readi-ng it before?
A Not particularly, but. . .
O Did you know -- you produced this document in

discovery on JuIy 13th?

A I did not produce thisr ho.

0 Oh, you didn't produce this?
A No.

O A11 right. So when is the last time you remember

reviewing or thinking about this e-mail?
A Probably in 2008.

O All right. So the way I read that e-mail, tell me if
Irm incorrect, is you had access to any money you

needed to go ahead and fund an absentee voting
location in Shannon County?

A WeIl, not for my -- I believe I was aware that early
voting costs would be a reimbursable expense. And I
can't say when I was told that only overtime would be

allowed.

O And how many days of early voting did the Shannon

County registered voters get in-person in-county
during the 2008 election cycle?
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A And *- can f refer to my Exhibit 767?

a Yes, ma t am.

(A brief pause. )

A And can you repeat that? Was that for 2008?

O Yes, ma t am.

A Primary or general?

O Both.

A We had two days prior to the primary.
0 So your testimony is before the 2008 primary election

in Shannon County voters only received two days of
absentee voting in-person in-count.y, correct?

A That's correct.
O And for the general electlon they only received two

days of absentee voting in-person j-n-county, correct?
A That's what the records show, yes.

a Why? You had all of the money you needed.

A , WelI, then that still goes back to the motion that
the county commissioners make.

O S.o now you're sayinq that money isn't the issue?

A Itrs still a twofold deal.
O Explain the twofold deal.
A Money and the motion.

0 All right. Do you remember any of the discussions in
2008 regarding why Shannon County resi-dents only
received two days in-county in-person of absentee
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a Right?

A According to that, y€s.

O A1l right. And it was -- the subject. line was

absentee sites in Shannon and Todd?

A Um-hmm.

0 So you knew that this e-mail was referencing funding
for Shannon and Todd Counties, correct?

A I did at that time, y€s.

O And the first sentence of this e-mail said, We are
picking up rumblings about a request for absentee

sites in Shannon and Todd?

A That's what it says, y€s.

O So you understood clearly that there was funding
available for early voting in those two counties
without a courthouse for absentee voti-ng?

MS. FRANKENSTEIN: I'11 object. Ird ask that you

al1ow her to read it so she can see what it is she

understood as to what kind of expenses were allowed.
A I donrt at that time I believe that I was aware

there were expenses that would be reimbursed. I
don't recall if I had the full- list at that time.

O Did you ever follow up to the South Dakota Secretary
of State reg'arding this e-mail?

A T canrt say.

O And do you remember reading one of the questions we
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are being asked is whether their county HAVA funds

can be used for this purpose?

A Do I remember --
O Do you remember reading that?
A I remember reading it right now and...
O But do you remember in 2008 that the Secretary of

State told you that this early -- that after May

25th, this would be an allowable expense under the

category of other improvements to federal elections?
A Apparently I earlier testified that I thought it

started in '10, so I cannot say. Obviously I didn't
remember that e-mail.

0 A1l rlght. And you don't -- when you read this
^---.i'1 __C ILIAII

A Um-hmm.

O that's marked l.62

A , Um-hmm.

O that's really good news, isn't it, HAVA funding to
pay for early voting in Shannon County?

A That is good news, V€s.

O But you don't remember communicating that to anybody

in the Shannon River (sic) County Commission?

A In the what? Shannon County?

a Yes. You donrt remember telling anyone on the

Shannon County Commission, Good news. We've got HAVA
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funding for absentee voting i-n Shannon County?

A I can't I can't say if I recall reporting that to
them or not.

0 Did you search your e-mail files for any

communication regarding absentee voting with Shannon

County?

A I did not-

a You never searched any of your records? You received
a bunch of written discovery requests?

A Thatrs correct.
O A11 right. Do you remember in those wrltten

discovery requests you were supposed to produce all
of the documents and e-mails that were related to
absentee voting in Shannon County?

MS. FRANKENSTEIN: I'11 object, because that's
not true.

O . Go ahead.

A I responded to the interrogatory and the supplemental
questions and if I -- I understand that if any of
that i-nformation came from -- where it came from. I
don't reca11 researching and finding any e-mails on

the early voting.
O Does it surprise you today to read this 2O0B e-mai1

from the South Dakota Secretary of State that says,

We have the money for early voting locations in
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A Apparently they authorized money in 2008. What

you're asking is why the commissioners set two days

and that I can't say.

O No. Irm asking why you didn't go to the South Dakota

Secretary of State and follow up on funding that was

available?
A I'm --

MS. FRANKENSTEIN: T'm going to object. Steve,
you know that they did, in fact, seek funding.
Yourve got the exhibit. ffm looking at it. Let's
try not to confuse the record here.

O Answer my question.
A I anticipate I submitted HAVA reimbursement for

expenses. If it was a11owed, we would have made

application for the reimbursement.

MR. SANDVEN: A11 right. Can I have this marked

Exhibit \63?

(Exhibit Number 163 marked for identification. )

A Whatrs thls? What's the date of the e-mail, ma'am?

A October 10th of 2008.

O What time?

A 2:46 p.m.

O From who to who?

A This looks like a response from Chris to myself.
O And he told you, again, October 10th of 2008, that
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HAVA funds, Title fI money could be utilized for
absentee voting locations in Shannon County, didn't
he?

A He told me it was avail_able for legitimate costs
associated with the site.

O What. was your understanding of what were legitimate
costs ?

A As f previously stated, the rent, the travelr dhV

advertising, any supplies, and apparently overtime,
but not the regular eight-hour day costs.

O A11 right. So what's your understanding of aI1
absentee costs that weren't required or werenrt
covered by HAVA?

A My understanding is it did not reimburse myself and

my office for our regular eight-hour staff time.
Only the overtime costs.

O , Okay. And that was it, everything else HAVA could
pay for?

A As long as it was associated with the early voting.
f don't recall if there were any expenses I put in
that werenrt reimbursed.

O And you understood this in 2008?

A Apparently I did, yes.

O Why do you say apparently you did?
A Well, I don't recall apparently I knew more about
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easier between the 2004 primary or the 2004 general?

Did you ever take any steps to make sure that the
Shannon County reglstered voters would get the same

number of days as everybody else?

A I did not do anythingr ho.

O Why not?

A I wasntt even the auditor at that time.
O A11 right. Let's talk about from the 2006 election.

You were the county auditor, correct?
A 2006, y€s.

O And during the 2A06 primary election, the Shannon

County voters received -- registered voters received
zero days in person?

A What did you say? For Dt for --
a Ct the 2006 primary?

A Yes.

O , They didn't even get one day of absentee voting
in-person in-county. Why not?

A I -- I -- f don't recall why. The commissj_oners did
not make a motion to have early voting down there.

O Before the 2006 primary election, did you ever try to
do anything to solicit input on early voting?

A f don't recall doing anything.
O Why not?

A I think the commi-ssioners were aware that they had
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the legal right to make a motion to request it.
O Did you ever talk to anyone, Why aren't we doingi any

absentee voting in Shannon County for the 2005

primary?

A I don't recall talking to anybody, no.

O No correspondence that you remember?

A Not that I recallr flo.

O Wasn't that a big deal to you?

A 2004 was the first year that I recall doing i-t, so it
was kind of a new thing down there.

a Yeah. You knew that there was absentee balloting in
2004, correct?

A I dld, yes.

O And you assj-sted with the absentee balloting in
Shannon County?

A I did, yes.

O you never talked with anyone about doing absentee

balloting in 2006 in Shannon County?

A I honestly don't recall any conversatj-on.

O Same question for D, the 2006 general election, there
were zero days?

A Yes.

O Was funding an lssue?

A f donrt recall what if there was an issue or why

the commissioners didnrt make a motion to request it.
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days of absentee voting in Shannon County were there?
A Two.

O What days were those?

A We were in Pj-ne Ridge on October 23rd, and in Kyle on

October 24Lh.

O Were those full days?

A 10 to 3.

O Why weren't they full days, ma'am?

A Again, I would assume to give us time to get down

there and get back within our eight-hour day.

O Why not use HAVA funds to go ahead and pay some

overtime?
A I think that was in the motion of what the

commrssioners made.

a Did you ever let them know, We could use HAVA funds
for overtj_me to pay folks to get there two hours, you

. know, and allow for all of the necessary travel time?
A I can't f can't say if I did or not.
O Donrt remember?

A Donrt remember.

O A11 right. When you look at the 2010 primary
election, there were no days of absentee voting i-n

Shannon County?

A Correct.
O Why?
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A Same questlon for the 2008 primary and qeneral

election?
A Same answer.

0 Theyrve got the full six-week period?
A Correct.
a And then for the 2006 election cycle, Fall River

folks, Fall River regi-stered voters, how many days of
absentee in-person voting did they get?

A They had the six weeks, excluding weekends and the
holiday.

O Same question for the 2004 election cycle?
A I believe the same.

O Six weeks?

A Yes.

O All right. In interrogatory number 3, you were asked

a serles of questions regarding the number of folks

, that voted in person?

A Yes.

O Do you think that having more days of absentee voting
locations in Shannon County makes it easier for
Shannon County registered voters to vote?

A I think it's an added conveni-ence, yes.

O Why do you think it's an added convenience?

A Well, there's different ways of getting your ballot,
one being mail. One being come to Hot Springs. And

Case 5:12-cv-05003-KES   Document 92-3    Filed 09/21/12   Page 24 of 45 PageID #: 1739



B4

1

2

lJ

4

5

6

7

B

9

1U

11

T2

-1 2AJ

14

15

76

71

1B

19

20

27

22

23

24

25

Carolyn M. Harkins, RPR
P.O. Box 1885, Rapid Ci

(60s) 348-7168
ty, SD 511A9

A B to 10.

O B to 10?

A Somewhere i-n there.
0 Let's split it down the middle, 9.

A Okay.

O AII right. And you want two workers there, not one,

correct?
A And I'm sorry. Coming back up, are we talking people

we hire from down there or people from my staff?
0 People that meet the minimum requirements to staff an

absentee voting location in Shannon County.

A But excluding my office people?

O Right. You woufdn't have had to pay a nickel, would
your if you just hired someone new and trained them?

Then that would have been reimbursed by HAVA,

correct?
A , Any people we hired down there, y€s, would have been

rei-mbursed.

O So as far as you know, during the 2008 election cycle
or the 20L0 election cycle, vou could have went ahead

and just hired several folks to go ahead and train
them to staff those absentee voting locations in
Shannon County and that would have been reimbursed by

HAVA?

A ff a situation would work that way. But I would **
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someone from my office would be taklng ballots down

there daity and returning ballots to my office.
O Okay. So my question is I thought I heard you

testify a little earfier that not all of the costs
were covered by HAVA for absentee voting. Staffing
costs were not covered if you used your own staff?

A Correct.
a All right. So we're going to go through this and

talk about if you didn't use your own staff and you

hired new people.
A We can talk, but it's not going to happen.

O Explain.
A I will not physically leave Shannon County ballots

down there and I will always bring them back to my

office daily.
O For bal1ot security concerns?

A . Correct.
O And that's a Sue Ganje rule?
A T.ha!'s correct.
0 Not required by South Dakota election rules and regs?

A f 'm not aware of other counti-es that would have

ballots leave their courthouse, so I can't say -- I
don't think there's a state law, no.

O A11 right.
A Those are my rulesr y€s.
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(A brief pause. )

A I'm sorry. I'm sorry. I need more time with this.
O Take your tlme, ma'am.

A So we're basing this on two people, approximately, $g

an hour. And we're talking -- were we talking the

whole 32 days?

O Yes, for the primary. 32 days for the qeneral.

A And your question was 5100, $5500 that they would

have to allocate?
a Yeah. ff the Shannon County commission went ahead

and allocated, they would only have to allocate $5500

annually and that could fund an absentee voting
location in its entirety with HAVA funding
supplementing it where those folks in Shannon County

would get the same number of in-person in-county
voting days, absentee voting days as everybody else?

A , And we had came to 11,000 on wages on that. I
apoloqize. My mlnd...

a Take your time. We're qoing to stay here until we

get it figured out.
A Okay. Do you want to go back throuqh your figures

again?

a Yes, ma t am.

A All right. Please.

0 What f've learned from you today is that the South
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Dakota Secretary of State will fund everything
associated --

A Now, yes.

O Yep. From 2008 orr will fund everything from Title
fI funds associated with an absentee voti-ng location
in Shannon County except for staffing costs that you

are already incurring. Okay?

A Which was?

O Not including overtime, correct?
A For '08 and '10, yes.

O And then I thought I heard you say that it was your

rule that you weren't going to hire local folks to
staff the location. That you would only use people

from your office, correct?
A Can I expound on that?
O No. f want to just get through the math here,

otherwise we're going to be here a long time.
MS. FRANKENSTEIN: I'm going to object. You've

asked a question. I would like my witness to be able

to answer the question as best as she can.

A Go ahead.

A Can I go back to your question of my rule refusing to
hire other people down there?

O Absolutely.
A Okay. It has been done. We hired additional people
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in '04 when we went down there. We had a really full
staff of people in '08, still counting there was two

people from my office, but we hired other additional
people, local people down there. So f just -- you

know, I won't answer to me refusing to hire people

from down there, because it has been done.

a Okay. So you have the discretion to gto ahead and

hire people locally in Shannon County to fulfill and

administer elections down there, correct?
A To assist j-n providing early voting.
O And thatrs your discreti-on?
A That's correct.
O All right. So even if you didn't want to exercise

your discretion in hiring people over there and you

wanted to use existing staff --
A Yes.

O to go ahead and deliver the ballots at B o'clock
in the morning and start the hours at B o'clock in
the morning --

A Yes.

a and stay there until 5, HAVA would go ahead and

pay for the overtime, correct?
A Prior to '72, yes.

O Prior to --
A Prior lo 2012, yes.
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O And '08, correct? They said they would do it in
2008/ aIso, didn't they?

A They did the overtime, y€s.

a Right.
A The overtime.

O And in 2010, they were willing to do it?
A Yes.

O That didn't chanqe?

A Thatrs correct.
0 A11 right. So in the last three election cycles,

'08, 20L0, 2012, even if you wanted to use your own

office staff to gio ahead and man the early voting
location in Shannon County from I to 5 for the full
32 days or so before the primary, the full 32 days or
so before the qeneral, all you would have to pay for
is your staff hourly wages from B to 5, correct?

. HAVA would pay for the rest?
A Yes.

O Okay.

A Yes-

a So now we've got al1 that figured out. Now, we just
have to get down to the issue of what would you have

to pay your staff or trying to figure out an estimate
for paying your staff, how much rvould it cost a day

to go ahead from B to 5 and get them down there
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this request?

A When I received this, I put it on their agenda.

0 AI1 right. You knew this was comlng from my office
and the 25 Pine Ridge folks I represented?

A Yes. When I received it, I put it on the agenda for
the commissioners to take action.

O AII right. Do you remember when that first meeting

was with the Shannon County commj-ssion after you had

received this?
A Wel1, it would have most likely been the December

meeting of '11.
O And it would have been that meeting where the

decision was made to give the registered voters 46

days of absentee voting in person in Shannon County?

A I would assume if I received it on the 1-4t1nt I would
have put it on their December agenda. But f can't

, tell without looking at my records.

O You knew about the request for six weeks or 46 days

of absentee voting in Shannon County?

A Once f received this?
O Yes.

A By reading it
O Yes.

A it appears to ask for that.
O Did you take any steps to go ahead and accommodate
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A

i

this request besides moving it forward to the Shannon

County commissj-on?

That's my role is to get it out there for the
commissioners to make a determination.
All right. Did you begin doing anything to arrange

for trained staff?
When f received this, I took no action until- I found

out what the commissioners were going to request.
I'm going to hand you what's been marked Exhibit 103.

Do you remember reading this memorandum from my

office dated November 26, 20II?
Hang on a second. I remember reading it, yes.

Do you agree with my reasons starting with reason

number one, paragraph one? Do you agree with
everything in paragraph one?

Hang on a second.

(A pause. )

Yes.

Y.ou're 1n total agreement with the statement, In
2002, Shannon County voters were required to request
an absentee ballot from the Shannon County auditor if
they wanted to vote prior to election day, however,

the Shannon County auditor services were contracted
out to the Fall Rj-ver auditor located in Hot Springs,
South Dakota. A Shannon County voter would receive

O

v

A

A

O

A

O

A
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A

a

A

O

Yep.

All right. I'm going to go ahead and ask the same

question for paragraph three , rf you can read that.
Yep -

Is that except for Shannon and Todd Counties, all
eligible voters in the state of South Dakota can go

to the courthouse geographically located within their
respective county, register to vote, reguest and

complete an absentee ballot in a single trip until
two weeks before the election when registration
closes, thereafter, except for registered voters in
Shannon and Todd Counties, registered voters are able
to go to the courthouse geographically located within
their respective county and request and compl_ete an

absentee ballot for the final t.wo weeks of the
absentee bal-lot period including up until 3 o'clock
p.m. of election day?

Yep.A

0

nd

A11 right. These

move to the second

with whatrs stated
became auditor in
things ?

These things that
procedures.

first three paragraphs, before we

page, have you known or agreed

in these paragraphs since you

2005? Were you aware of these

are mentioned are normal
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want total HAVA reimbursements for early voting
members?

O Yeah. Absentee voting -- for costs for absentee

voting in Shannon County.

A I didn't have early voting costs in '09. We're

looking at early voting costs and then

reimbursements. So I have a total of 16,898.13.

O A11 right. And that number represents what, ma'am?

A That represents my costs off of my Exhibit L67, '04
through '10, less my HAVA reimbursements for '08 and
| 10.

O Okay. So that leaves a balance of how much actual-

voting costs, actual costs for absentee voting in
Shannon County for 2004, 2006, 2008, 2070 election
cycles less HAVA reimbursements?

A I took my 1-2, my 52, my 842, the 950 or not the

, 52, but the 70.

O Yeah. And ma'am, I think you've done it right. I'm
just askinq for the difference between what the
county paid and what HAVA reimbursed?

A Okay. 16,898 oop. Hang on a second. Sorry. Let
me redo my calculations here. Expenses, 21, minus my

HAVA reimbursements, balance is 16r898.13.

a Thatrs the total-? The total cost to the county so

far?
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A Yes.

0 And then we haven't included the $20,000 from Four

Directions yet, correct?
A That's correct.
O All riqht. So now what was the cost to the county

l-ess the Four Directions submissions?

A Difference of 3,101.87.

O And just so I'm clear, from your records or your

responses to the interrogatories and the HAVA

expenses and the Four Directions, the county received
$3r 101. 87 more than what they paid for absentee

voting locations in Shannon County for the four
election cycles, 2004 through 2010?

A Agreed upon that they are -- that is the figure upon

my identifiable costs.
a Okay. Does that surprise you? Once we go through

all of the math, that the county has received more

money than they spent on absentee votinq locations in
Shannon County?

A Maybe surprise, but...
O Just never figured it out before today?

A Always happy for the county to get money, so. . .

MR. SANDVEN: Well, good. Do you want to take a

short break now, ma'am.

THE WITNESS: I would, please.
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O Understood. So when *- could the commission have

went ahead or you or your office went ahead and taken
some of that private money to go ahead and hire new

folks to go ahead and conduct the voting in Shannon

County?

A WeII, then you're getting back to the Sue Ganje rules
and I would have still been the one to take the
ballots down, me or my staff.

O Right. But why didn't you have a little flex in your
rule for the weekend?

A Because my people were running 12-hour days and they
were tired.

O No. I understand that. But to go ahead -- you had

the money to go ahead and hire new people that just
di-d some of the weekend shlfts?

A But I woul-d have sti11 -- me or my staff woul-d have

still been taking them down and bringing them back.
I don't care what county it is. f'm in charge of the
ballots and I'm going to keep in possession of those.
So 1t still involved us worki-ng on the weekend.

0 But even if you trained somebody in your office to qo

ahead? f mean -*
A Wel1, that's why I say, me or someone in my office

would have still been taking ballots down there and

bringing them back.
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took action on t'he 45 days.

O Okay. f thought I heard you testi_fy earlier that the
county commissi-on took this action because of the
litigation? I though I heard you say that.

A The lltigation and, I believe, more j-mportantly, that
intent in the commitment to do the additional
$12,000.

O Okay. And l-et's so the litigation, that was one

of the reasons, correct?
A Um-hmm.

0 Yes?

A Yes.

a Atl right. And then it talks about due to the
Secretary of Staters commj_tment to provide an

additional approximate $12, 000?

A Yes.

a . Okay. Do you know when the request for $12,000 was

made?

A I think that was I think that was dealt with with
our attornev.

O Because you don't know?

A Between the attorney and the Secretary of State. I
don't know.

O When is the first time you requested money from the
South Dakota Secretary of State for the 2012 election
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cycle?
A We have our paperwork ready to go. And it will get

sent in this week. We had to wai-t until Shannon

County paid Fall Rj-ver County for their expenses.

0 Riqht. So you went ahead and got the reimbursement

form after the expenses had been paid by the county/

correct?
A Riqht.
O But for the 2OI2 election cycler you never contacted

the South Dakota Secretary of State before your

attorney did on March 1st and sai-d, We need more

money?

A I did not, no.

O Why not?

A I think f answered that earlier, that I was I
requested what I was aware that he authorized and

, that prior to this $12,000, he had not authorized the

day-to-day eight-hour day amounts.

0 Right. And werre not going to redo all of the math.

A Riqht.
O But we went through the math earlier?
A Yes.

O You testified under oath, right, that the county had

actually received more money for absentee voting?
A Wel1, I admitted that from what I could identify, it
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A But it didn't include going down to Shannon County

for 64 days.

O It didnrt include the absentee part of it?
A Correct. That's why that was added.

O Okay. The last tlme I'lI ask this question. So on

in paraqraph four of Exhibit Number 75, that
$34,200 that went to your auditor and your clerk, you

don't know how much of that money was used for the
$11,330 that you cite in Exhibit 766?

A I don't have I do not have any figures to give you

an answer to that.
O Okay. Alt right. I thought I heard your attorney

ask you a little bit on the AutoMARK on insurance for
that $200?

A Um-hmm.

O Does HAVA reimburse that?
A , Anything to do with that AutoMARK, they reimburse.

But apparently f didn't put it down for
reimbursement.

a A11 right. So here today, you still don't have a

number of how much absentee voting in Shannon County

is goi-ng to cost Shannon County?

A I told you that, I don't have that today.
O How come?

A Because f have not had time to sit and analyze our
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costs for this election yet.
O Okay. Al-l- right. You were asked a bunch of

questions on in-person delivery of bal-Iots?
A Um-hmm.

O A11 right. And that was a service that was only
provlded to Shannon County. Do you remember

answering those questi-ons?

A Yourre taking about me taking ballots down there?

O Well, I thought it was talking about -- or I'm sorry.
Registration, voter registration?

A Yeah.

a AII right. On something that Jean Belt does?

A Assists in voter registration, yes.

O Atl right. Do you know how many registrations she

delivered during the 2072 election cycle for the
primary?

A , We had very few.

a How many were there? Less than 100?

A I would say, yeah.

O Probably less than 50, wasn't it?
A Without the figures, I would say that.
O Atl right. Do you know how many folks that Jean Belt

helped with absentee balloting?
A I don't think she had very many requests. It was

very little.
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O Okay. So for 45 days prior to the primary election,
Jean Belt was there?

A Or an assistant.
O Or an assistant. You were there?
A Myself or staff members.

0 Or a staff. So there was either three or four people

on site?
A There was three always.

O Three always?

A Yeah.

O And potentially another person there?
A No. Just it would be two workers from the

auditor's and the Lakota coordi-nator or the
assistant.

O Okay. And then every day you and your employee

A Yeah.

a ran ballots back to Hot Springs?
A Or two of my employees. Two people from Hot Springs

went.

a So do you think it would be possible to allow
Ms. Belt to conduct the absentee balloting during
those days?

A Wel1, f'm still going to have our people take them

down there. I just I don't -- I don't I feel
that we're goj-ng to take them down there, we're going

Case 5:12-cv-05003-KES   Document 92-3    Filed 09/21/12   Page 41 of 45 PageID #: 1756



250

I
2

3

4

5

6

'7

B

9

10

11

L2

13

74

15

I6
I1
1B

79

20

2I
22

ZJ

24

1.5

Carol-
P. O.

yn M. Harkins, RPR (605)348-7168
Box 1886, Rapid Clty, SD 57709

to stay down there for that day and do the voting.
a And that's, basically, for security purposes?

A Security and it just doesn't make sense for us to
drive four hours and...

O You menti-oned earlier that Pennington County has a

satellite location in or near WalI, is that correct?
A That's what I understand, yes.

a Do you know if they run ballots back and forth every
day?

A f don't know what they do. I've never asked them.

O So Jean Belt is already handling absentee voting,
isn't she?

A She's assisting with it and she's helping them -- if
they need help with their ba}lot, she's helping them

with that or helping them run it through the
machines.

O she's receiving ballots from your office,
assisting people with those ballots and then sending

ttrem back to your office?
A We're all right there in the same room.

O Okay. But she has that responsibility, also, with
regard to ballots?

A Again? Rich, I'm sorry.
O She -- as an employee, she is tasked with receiving

ballots from your office?
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A She's tasked with assistlng' people to get the
bal-lots, whether it be helping them in her office or
helping them fill out the application or ask them any

questions, but the ballots are still coming from

myself or my staff.
0 So if she were just to receive a bunch of bal-lots and

work on site and store them in a safe for a week at- a
time, would that not make you feel a little bj_t

safer?
A It would not. f didn't even have a locked door down

there at our Pine Ridge office.
O If she were to be able to secure the premises in some

manner and put the ballots in some safe p1ace, would

that help alleviate your fear?
A You know, I would have to think about that. It's got

itrs what I feel comfortable with and f canrt

, answer that right now.

O I was just looking at the supplies number, 15,000 on

the proposed budget?

A Um-hmm.

0 And you mentioned some of those were for the actual
cost of the ballots, is that right?

A Correct -

O Do you know how many of that was for actual ballots?
A Oh, it could be up to $5,000 or so.
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t

A So 5,000 would be for ballots, approxj_mately, and the
remainder would be ink pads and such items as stamps?

A We buy the stamps. We have the envelopes for the
early voting. We have all of the supplies that we

put in our boxes that we send to the polling place.
There's a long list of supplies that we use for
elect.ions.

O Sure. So aside from the 5,000 in ballot costs, the
rest would be miscellaneous office supplies?

A The ballots is the big thing I can think of, but
there I s a lot of supplies that we need and we spend

it every year.

O And did you mention this year, based on Secretary
Gantrs letter regarding reimbursement, that you don't
believe that Shannon County will have to pay any of
the costs associated with early voting?

A think all of the costs would be reimbursed, yes.
MR. WILLIAMS: Okay. No further questions.

FURTHER EXAMINAT]ON BY MR. SANDVEN:

O What about the locked door? There wasnrt a l-ooked

door?

A Well, there was a locked door to the building, but,
you know, in our office there was no door.

O So that's why you want your folks to go ahead and

haul them back and forth?
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A f wanted my -- I'm responsible for ballots and that
makes me feel -- when f send them down and we bring
them back every day, that's how I'm comfortable with
ballots -

MR. SANDVEN: Thank you.

FURTHER EXAMINAT]ON BY MS. FRANKENSTEIN:

O Sue, you just testified that you thought all your
expenses now would be covered through HAVA. I'm
going to draw your attention --

A Except for the assistant. I'm sorry.
O Okay. Jean Beltrs assistant sti11, to your

knowledge, is not covered by HAVA?

A Correct.
O Okay. Going back to the identifiable costs issue.
A Okay.

O Go back to your answers to interrogatories. Is that

' it?
A Okay.

a I'm looking at interrogatory number 4 in your answer

to sub little E, and you lndicate $842 identifiable
at this time. Not all records, such as mileage and

wages are available an\rmore. So the records you did
not have available anymore, obvlously that number is
not incl-uded in the $842, correct?

A Correct.
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